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CONCUR:

GODDARD,  P. J .
Mc MURRAY,  J .

O P I  N I  O N

I n  t hi s  di vor c e  a c t i on,  t he  wi f e  c ont e nds  t he  Tr i a l

J udge  di d not  f ol l ow t he  gui de l i ne s  i n  a wa r di ng c hi l d  s uppor t ,

a nd t he  hus ba nd c ont e nds  t ha t  t he  Cour t  e r r e d i n  t he  di vi s i on

of  ma r i t a l  a s s e t s ,  a nd i n  t he  a wa r d of  a l i mony a nd a t t or ne y’ s

f e e s  t o  t he  wi f e .

The  pa r t i e s  we r e  ma r r i e d i n  1982 whe n t he y we r e  bot h

be gi nni ng me di c a l  s c hool .   At  t he  t i me  t he  hus ba nd f i l e d f or

di vor c e ,  t he  pa r t i e s  ha d f our  c hi l dr e n,  a ge s  5 ,  3 ,  1  ye a r s  a nd

t wo we e ks  ol d.   Si nc e  t he  bi r t h of  t he  pa r t i e s ’  f i r s t  c hi l d,

t he  hus ba nd ha s  pr ovi de d t he  gr e a t  ma j or i t y  of  t he  f a mi l y

i nc ome .   The  r e c or d s hows  i nc ome s  r a ngi ng i n  1992 of  ove r  

$291, 000 t o  1995 i n  t he  a mount  of  $721, 000.   The  s ubs t a nt i a l

i nc r e a s e  i n  1995 i nc ome  wa s  due  t o  t he  hus ba nd’ s  c ont r a c t  t o

pr ovi de  e me r ge nc y r oom s e r vi c e s ,  i n  a ddi t i on t o  hi s  wor k a t

t he  pa r t i e s ’  pr i va t e  pa r t ne r s hi p pr a c t i c e .

The  Tr i a l  Cour t  or de r e d t he  hus ba nd t o  pa y wi f e

c hi l d  s uppor t  of  $3, 154. 00 pe r  mont h.   Thi s  a wa r d wa s  ba s e d

upon t he  c our t ’ s  us e  of  a  t a bl e  whi c h s howe d t ha t  f or  a  gr os s

i nc ome  of  $9, 900. 00,  t he  ne t  i nc ome  woul d be  $6, 856. 75,  a nd

46% of  t ha t  ne t  woul d be  $3, 154. 00.   An a ddi t i ona l  $500. 00 pe r



1  Th i s  e n a b l i n g  l e g i s l a t i o n  p r o v i d e s :

I n  ma k i n g  i t s  d e t e r mi n a t i o n  c o n c e r n i n g  t h e  a mo u n t  o f  s u p p o r t  o f  a n y

mi n o r  c h i l d  o r  c h i l d r e n  o f  t h e  p a r t i e s ,  t h e  c o u r t  s h a l l  a p p l y  a s  a

r e b u t t a b l e  p r e s u mp t i o n  t h e  c h i l d  s u p p o r t  g u i d e l i n e s  a s  p r o v i d e d  i n  t h i s

s u b s e c t i o n .   I f  t h e  c o u r t  f i n d s  t h a t  e v i d e n c e  i s  s u f f i c i e n t  t o  r e b u t

t h i s  p r e s u mp t i o n ,  t h e  c o u r t  s h a l l  ma k e  a  wr i t t e n  f i n d i n g  t h a t  t h e

a p p l i c a t i o n  o f  t h e  c h i l d  s u p p o r t  g u i d e l i n e s  wo u l d  b e  u n j u s t  o r

i n a p p r o p r i a t e  i n  t h a t  p a r t i c u l a r  c a s e ,  i n  o r d e r  t o  p r o v i d e  f o r  t h e  b e s t

i n t e r e s t  o f  t h e  c h i l d ( r e n )  o r  t h e  e q u i t y  b e t we e n  t h e  p a r t i e s .   F i n d i n g s

t h a t  t h e  a p p l i c a t i o n  o f  t h e  g u i d e l i n e s  wo u l d  b e  u n j u s t  o r  i n a p p r o p r i a t e

s h a l l  s t a t e  t h e  a mo u n t  o f  s u p p o r t  t h a t  wo u l d  h a v e  b e e n  o r d e r e d  u n d e r  t h e

c h i l d  s u p p o r t  g u i d e l i n e s  a n d  a  j u s t i f i c a t i o n  f o r  t h e  v a r i a n c e  f r o m t h e

g u i d e l i n e s .

T. C. A.  §  3 6 - 5 - 1 0 1 ( e ) .
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mont h,  pe r  c hi l d  t o  t he  a ge  of  18,  wa s  t o  be  s e t  a s i de  i n  a

t r us t  t o  be  us e d f or  c ol l e ge  or  e me r ge nc y me di c a l  e xpe ns e s .  

He  wa s  a l s o or de r e d t o  ma i nt a i n me di c a l  i ns ur a nc e  f or  t he

c hi l dr e n,  pa y t he i r  me di c a l  e xpe ns e s  not  c ove r e d by i ns ur a nc e ,

a nd pr ovi de  a  s e ve n hundr e d a nd f i f t y  t hous a nd dol l a r  l i f e

i ns ur a nc e  pol i c y.  

The  wi f e  i ns i s t s  t ha t  t he  Tr i a l  Cour t  e r r e d i n t he

s e t t i ng of  c hi l d  s uppor t  pa yme nt s .   The  c hi l d  s uppor t

gui de l i ne s  we r e  pr omul ga t e d by t he  Te nne s s e e  De pa r t me nt  of

Huma n Se r vi c e s ,  pur s ua nt  t o  §36- 5- 101( e ) ( 2) ,  a nd ha ve  f or c e  of

l a w.   Nas h v .  Mul l e ,  846 S. W. 2d 803,  804 ( Te nn.  1993) .   A

t r i a l  c our t  ha s  a ut hor i t y  t o  de vi a t e  f r om t he  Gui de l i ne s  but

onl y i f  a n a ppr opr i a t e  r e a s on f or  doi ng s o i s  e xpr e s s l y s t a t e d

on t he  r e c or d.   T. C. A.  §  36- 5- 101( e ) ( 1) 1 J ahn v .  J ahn ,  932

S. W. 2d 939,  943 ( Te nn. App.  1996) .

The  gui de l i ne s  s e t  out  how i nc ome  i s  t o  be

de t e r mi ne d.   Te nn. Comp. R. &Re gs .  Ch.  1240- 2- 4- . 03( 3) ,  ( 4) .  

Af t e r  ne t  i nc ome  i s  de t e r mi ne d:   

[ t ] ha t  a mount  i s  t o  be  r ounde d up t o  t he  ne xt
dol l a r .   Tha t  a mount  i s  t he n mul t i pl i e d by t he
pe r c e nt a ge  be l ow t ha t  c or r e s ponds  t o  t he  numbe r  of
c hi l dr e n f or  whom s uppor t  i s  be i ng s e t  i n  t he
i ns t a nt  c a s e .   The  pe r c e nt a ge s  a r e :  



4

No.  of  c hi l dr e n     1       2      3     4     5  or  mor e
% of  c hi l dr e n      21%    32%   41%  46%  50%

Af t e r  t hi s  c a l c ul a t i on i s  ma de ,  i f  t he r e  a r e  no
c ha nge s  t o  be  ma de  pur s ua nt  t o  pa r a gr a ph 1240- 2- 4-
. 04 be l ow,  t he n t hi s  i s  t he  a mount  of  t he  c hi l d
s uppor t  a wa r d.

Te nn. Comp. R. &Re gs .  Ch.  1240- 2- 4- . 03( 5) .

Te nn. Comp. R. &Re gs .  Ch.  1240- 2- 4- . 04 s e t s  f or t h

?Cr i t e r i a  f or  De vi a t i on f r om Gui de l i ne s ? a nd c ont a i ns  a

pr ovi s i on r e l e va nt  he r e :

The  c our t  mus t  or de r  c hi l d  s uppor t  ba s e d upon
t he  a ppr opr i a t e  pe r c e nt a ge  of  a l l  ne t  i nc ome
of  t he  obl i gor  a s  de f i ne d a c c or di ng t o  1240-
2- 4- . 03 of  t hi s  r ul e  but  a l t e r na t i ve  pa yme nt
a r r a nge me nt s  ma y be  ma de  f or  t he  a wa r d f r om
t ha t  por t i on of  ne t  i nc ome  whi c h e xc e e ds
$6, 250.   Whe n t he  ne t  i nc ome  of  t he  obl i gor
e xc e e ds  $6, 250 pe r  mont h,  t he  c our t  ma y
e s t a bl i s h e duc a t i ona l  or  ot he r  t r us t  f unds
f or  t he  be ne f i t  of  t he  c hi l d( r e n)  or  ma ke
ot he r  pr ovi s i ons  i n  t he  c hi l d( r e n) ’ s  be s t
i nt e r e s t ;  howe ve r ,  a l l  of  t he  s uppor t  a wa r d
a mount  ba s e d on ne t  i nc ome  up t hr ough $6, 250
mus t  be  pa i d t o  t he  c us t odi a l  pa r e nt .

 
Te nn. Comp. R. &Re gs .  Ch.  1240- 2- 4- . 04 ( 3) .

Wi f e  a r gue s  t ha t  t he  c our t  e r r e d i n  not  gi vi ng he r

c hi l d  s uppor t  t ha t  e qua l s  t he  f ul l  46% of  hus ba nd’ s  t ot a l  ne t

i nc ome .   She  c a l c ul a t e s  t hi s  pe r c e nt a ge  t o  be  $18, 252. 00 pe r

mont h.

Hus ba nd a r gue s  t ha t  a ny c hi l d  s uppor t  ove r  t he  46%

of  a  ne t  i nc ome  of  $6, 250. 00 i s  wi t hi n t he  j udge ’ s  di s c r e t i on

t o gi ve  or  not  t o  gi ve  t o  t he  c hi l dr e n.   He  ba s e s  t hi s

a r gume nt  on Nas h ,  846 S. W. 2d 803,  whi c h s t a t e d:    

[ t ] he  t r i a l  c our t  s houl d r e t a i n t he  di s c r e t i on t o
de t e r mi ne  - -  a s  t he  Gui de l i ne s  pr ovi de ,  ?on a  c a s e -
by- c a s e  ba s i s ? - -  t he  a ppr opr i a t e  a mount  of  c hi l d
s uppor t  t o  be  pa i d whe n a n obl i gor ’ s  ne t  i nc ome
e xc e e ds  $6, 250. 00 pe r  mont h,  ba l a nc i ng bot h t he
c hi l d’ s  ne e ds  a nd t he  pa r e nt ’ s  me a ns .   
The  gui de l i ne s  ve r y l a t i t ude  r e f l e c t s  t hi s  ne e d f or  
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a n e xe r c i s e  of  di s c r e t i on.   Twe nt y- one  pe r c e nt  of  a n
e nor mous  mont hl y i nc ome  ma y pr ovi de  f a r  mor e  mone y
t ha n mos t  r e a s ona bl e ,  we a l t hy pa r e nt s  woul d a l l ot
f or  t he  s uppor t  of  one  c hi l d .   Howe ve r ,  i t  woul d
a l s o be  unf a i r  t o  r e qui r e  a  c us t odi a l  pa r e nt  t o
pr ove  a  s pe c i f i c  ne e d be f or e  t he  c our t  wi l l  i nc r e a s e
a n a wa r d be yond $1, 312. 00 .  .  .   Unt i l  t he
gui de l i ne s  mor e  s pe c i f i c a l l y  a ddr e s s  s uppor t  a wa r ds
f or  t he  c hi l dr e n of  hi gh- i nc ome  pa r e nt s ,  we  a r e
c ont e nt  t o  r e l y  on t he  j udgme nt  of  t he  t r i a l  c our t s
wi t hi n t he  bounds  pr ovi de d by t hos e  gui de l i ne s .

  
Nas h  a t  806.   

Howe ve r ,  Na s h wa s  i nt e r pr e t i ng 1989 gui de l i ne s  whi c h

s t a t e d:

Gui de l i ne s  a r e  i na ppr opr i a t e  i n  c a s e s  i nc l udi ng
but  not  l i mi t e d t o t he  f ol l owi ng:   

( a )  i n  c a s e s  whe r e  t he  ne t  i nc ome  of  t he
obl i gor  a s  c a l c ul a t e d i n  t he  a bove  r ul e  e xc e e ds
$6, 250. 00 pe r  mont h.   

We  hol d t ha t  t he  pr e s e nt  gui de l i ne s  do not  gi ve  t he

Tr i a l  Cour t  di s c r e t i on t o  a wa r d l e s s  t ha n t he  pe r c e nt a ge  of

a l l  ne t  i nc ome ,  unl e s s  ve r y s pe c i f i c  r e a s ons  a r e  gi ve n by t ha t

Cour t .   The  1994 a me ndme nt s  no l onge r  c a t e gor i z e  c a s e s  whe r e

t he  ne t  i nc ome  of  t he  obl i gor  e xc e e ds  $6, 250. 00 pe r  mont h a s

?i na ppr opr i a t e ? f or  f ol l owi ng t he  pe r c e nt a ge  gui de l i ne s .

I ns t e a d,  t he y c l e a r l y  s t a t e  t ha t  s uppor t  be  c a l c ul a t e d ?ba s e d

upon t he  a ppr opr i a t e  pe r c e nt a ge  of  a l l  ne t  i nc ome  of  t he

obl i gor . ?  Te nn. Comp. R. &Re gs . Ch.  1240- 2- 4- . 04 ( e mpha s i s

a dde d) .   The  onl y wa y i n  whi c h c a s e s  whe r e  i nc ome  e xc e e ds

$6, 250. 00 a r e  t r e a t e d di f f e r e nt l y  i s  t ha t  t he  s uppor t

e xc e e di ng t hi s  c a t e gor y ma y be  put  i n  a  t r us t  f und or  ot he r

f und i n  t he  c hi l d’ s  i nt e r e s t ,  i ns t e a d of  goi ng di r e c t l y  t o  t he

c us t odi a l  pa r e nt .   Te nn. Comp. R. & Re gs .  Ch.  1240- 2- 4- . 04( 3) .  

Thi s  c ha nge  i n  t he  r ul e s  a ppe a r s  t o  ha ve  a ddr e s s e d t he  Nas h

Cour t ’ s  c onc e r n t ha t  t he  c us t odi a l  pa r e nt  c oul d r e c e i ve  a

wi ndf a l l  t o  a c c e s s  f or  pe r s ona l  us e .   I nde e d,  t he  Supr e me



2  Re l e v a n t  p o r t i o n s  o f  J o n e s  r e a d :  

Wh i l e  §  3 6 - 5 - 1 0 1 ( e )  d o e s  a u t h o r i z e  d e v i a t i o n  i n  o r d e r  t h e  e n s u r e  e q u i t y

b e t we e n  t h e  p a r t i e s ,  a n d  wh i l e  d o wn wa r d  d e v i a t i o n  i s  c l e a r l y  n o t

p r o h i b i t e d ,  t h e  t r i a l  c o u r t ’ s  a u t h o r i t y  t o  d o  s o  mu s t  b e  c o n s i d e r e d  i n

l i g h t  o f  t h e  p r o v i s i o n s  d e a l i n g  wi t h  s u c h  d e v i a t i o n  -  Ru l e  1 2 4 0 - 2 - 4 -

. 0 4 ( 2 )  a n d  ( 4 ) .   Al t h o u g h  n o t  e x c l u s i v e ,  t h e s e  s u b s e c t i o n s  p r o v i d e  f o r

d o wn wa r d  d e v i a t i o n  i n  t h r e e  i n s t a n c e s :  ( 1 )  wh e r e  DHS h a s  t a k e n  c u s t o d y

o f  t h e  c h i l d ( r e n )  p u r s u a n t  t o  a  n e g l e c t ,  d e p e n d e n c y ,  o r  a b u s e  a c t i o n ;

( 2 )  wh e r e  t h e  c h i l d ( r e n )  s p e n d  mo r e  v i s i t a t i o n  t i me  wi t h  t h e  o b l i g o r

t h a n  i s  a s s u me d  b y  t h e  g u i d e l i n e s ;  a n d  ( 3 )  i n  c a s e s  i n  wh i c h  t h e  o b l i g o r

i s  s u b j e c t e d  t o  a n  ?e x t r e me  e c o n o mi c  h a r d s h i p , ? s u c h  a s  wh e r e  o t h e r

c h i l d r e n  l i v i n g  wi t h  t h e  o b l i g o r  h a v e  e x t r a o r d i n a r y  n e e d s  .  .  .

( a ) l t h o u g h  t h e  r u l e  d o e s  n o t  p u r p o r t  t o  s e t  f o r t h  a n  e x h a u s t i v e  l i s t  o f

i n s t a n c e s  i n  wh i c h  d o wn wa r d  d e v i a t i o n  i s  a l l o we d ,  t h e s e  s p e c i f i c

i n s t a n c e s  n e v e r t h e l e s s  a r e  a  p o we r f u l  i n d i c a t i o n  a s  t o  t h e  t y p e s  o f

s i t u a t i o n s  i n  wh i c h  i t  i s  c o n t e mp l a t e d  u n d e r  t h e  g u i d e l i n e s .  

J o n e s  a t  5 4 5 .  ( e mp h a s i s  i n  o r i g i n a l ) .
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Cour t  i n  a  pos t - Nas h  de c i s i on ha s  i ndi c a t e d t ha t  t he r e  a r e

ve r y l i mi t e d c i r c ums t a nc e s  i n  whi c h a  downwa r d de vi a t i on f r om

t he  gui de l i ne s  woul d be  a ppr opr i a t e .   Se e  J one s  v .  J one s ,  930

S. W. 2d 541,  545 ( Te nn.  1996) . 2 

I n  t hi s  c a s e ,  t he  pe r c e nt a ge  a wa r de d by t he  Tr i a l

Cour t ,  whe n c ombi ne d wi t h t he  $2, 000. 00 pe r  mont h t r us t  s e t

a s i de ,  t he  me di c a l  i ns ur a nc e ,  a nd l i f e  i ns ur a nc e  doe s  not

a ppr oa c h 46% of  hus ba nd’ s  r e c e nt  i nc ome s .   

 On t hi s  i s s ue ,  t he  c a s e  wi l l  be  r e ma nde d f or  t he

Tr i a l  Cour t ’ s  de t e r mi na t i on a s  t o t he  f a t he r ’ s  a c t ua l  ne t

i nc ome  a nd c or r e s pondi ng c hi l d  s uppor t  a wa r d.   I f  t he  Cour t

a s s e s s e s  l e s s  t ha n a  46% r a t e  a ga i ns t  a l l  ne t  i nc ome ,  i t  mus t

s t a t e  i t s  r e a s on f or  de vi a t i ng f r om t he  gui de l i ne s  wi t hi n t he

c ons t r a i nt s  of  J one s .

The  hus ba nd a r gue s  t ha t  t he  Tr i a l  Cour t  e r r e d i n  t he

di vi s i on of  ma r i t a l  a s s e t s .   Es s e nt i a l l y,  t he  Tr i a l  J udge

a wa r de d ma r i t a l  a s s e t s  t o  t he  va l ue  of  $470, 051. 00 t o  t he

wi f e ,  a nd ma r i t a l  a s s e t s  t o  t he  va l ue  of  $327, 726. 00 t o  t he

hus ba nd.  

The  Tr i a l  J udge  i s  a c c or de d wi de  di s c r e t i on i n
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di vi di ng t he  pa r t i e s ’  ma r i t a l  pr ope r t y.   Bar nhi l l  v .  Bar nhi l l ,

826 S. W. 2d 443,  449- 50 ( Te nn. App.  1991) .  The  di s t r i but i on ne e d

not  be  e qua l  t o  be  e qui t a bl e .   Thomps on v .  Thomps on ,  797

S. W. 2d 599 ( Te nn. App.  1990) .   The  va l ue s  a s c r i be d t o  t he i r

a s s e t s ,  whe n c ombi ne d wi t h t he  unc e r t a i n va l ue  of  t he  Ke ogh

s t oc k a nd c r e di bl e  t e s t i mony t ha t  t he  va l ue  of  t he  me di c a l

pr a c t i c e  wa s  f a r  gr e a t e r  s o l ong a s  hus ba nd r e ma i ne d

a s s oc i a t e d wi t h i t ,  de mons t r a t e  t ha t  t he  t r i a l  c our t ’ s

di vi s i on of  t he  ma r i t a l  pr ope r t y wa s  e qui t a bl e .

The  hus ba nd a l s o t a ke s  i s s ue  wi t h t he  a wa r d of

c e r t a i n  a l i mony t o  t he  wi f e .   The  Tr i a l  J udge  a wa r de d a l i mony

t o t he  wi f e  i n  t he  a mount  of  $2, 000. 00 pe r  mont h f or  f i ve

ye a r s ,  ( i . e .  u nt i l  t he  younge s t  c hi l d s t a r t s  s c hool ) ,  f ol l owe d

by $1, 000. 00 pe r  mont h f or  t he  ne xt  t hi r t e e n ye a r s ,  ( i . e . ,

unt i l  t he  younge s t  c hi l d  gr a dua t e s  f r om hi gh s c hool ) .   Al i mony

i n  s ol i do  wa s  a wa r de d t o  t he  wi f e  i n  t he  f or m of  pa yme nt s  by

t he  hus ba nd f or  ha l f  t he  $309, 965. 00 mor t ga ge  on t he

r e s i de nc e .   The  hus ba nd’ s  t a ke s  i s s ue  onl y wi t h t he  non- i n

s ol i do  a l i mony.

The  Tr i a l  Cour t  ha s  br oa d di s c r e t i on i n  de t e r mi ni ng

whe t he r  t o  a wa r d a l i mony.   Loy d v .  Loy d ,  860 S. W. 2d 409

( Te nn. App.  1993) .   T. C. A.  §36- 5- 101 s e t s  f or t h  t he  f a c t or s  t o

be  c ons i de r e d by t he  t r i a l  c our t  i n  a wa r di ng a l i mony.   The

r e a l  ne e d of  t he  s pous e  s e e ki ng t he  s uppor t  i s  t he  s i ngl e  mos t

i mpor t a nt  f a c t or .   Cr anf or d v .  Cr anf or d ,  772 S. W. 2d 48,  50

( Te nn. App.  1989) .   Long- t e r m s uppor t  a nd ma i nt e na nc e  i s

a ppr opr i a t e  onl y whe r e  t he r e  i s  r e l a t i ve  e c onomi c  di s a dva nt a ge

a nd r e ha bi l i t a t i on of  t he  di s a dva nt a ge d pa r t y  i s  not  f e a s i bl e .  

Se l f  v .  S e l f ,  861 S. W. 2d 360 ( Te nn.  1993) .  
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He r e ,  t he r e  i s  not  a  gr e a t  di s pa r i t y i n t he  pa r t i e s ’

e a r ni ng c a pa c i t y  a nd e duc a t i on.   Whi l e  wi f e  ha s  s t a ye d a t  home

i n r e c e nt  ye a r s ,  s he  i s  s t i l l  young a nd he a l t hy a nd t e s t i mony 

i ndi c a t e s  t ha t  s he  r e ma i ns  c a pa bl e  of  ge ne r a t i ng s ubs t a nt i a l

i nc ome  a s  a  phys i c i a n.   The  mos t  c ompe l l i ng f a c t or  we i ghi ng i n

wi f e ’ s  f a vor  i s  t he  ne e d t o  c a r e  f or  t he  young c hi l dr e n.  

T. C. A.  §  36- 5- 101( d) ( 1) ( F) .   I n  l i ght  of  wi f e ’ s  e a r ni ng

c a pa c i t y ,  e duc a t i on,  a nd t he  pr ope r t y di vi s i on i n  t hi s  c a s e ,

a l i mony i s  a ppr opr i a t e  onl y up t o  t he  younge s t  c hi l d’ s  e nt r y

i nt o s c hool  a nd t he  de c r e e  wi l l  be  modi f i e d t o  e l i de  t he

pr ovi s i on f or  $1, 000. 00 a  mont h a l i mony unt i l  t he  younge s t

c hi l d  gr a dua t e s  f r om hi gh s c hool .   Se e  ge ne r al l y  Bar nhi l l  v .

Bar nhi l l ,  826 S. W. 2d 443 ( Te nn. App.  1991) .  

Fi na l l y ,  t he  hus ba nd c ont e nds  i t  wa s  e r r or  t o  a wa r d

t he  wi f e  he r  a t t or ne y’ s  f e e s .   The  a l l owa nc e  of  a t t or ne y’ s

f e e s  i s  l a r ge l y wi t hi n t he  di s c r e t i on of  t he  t r i a l  c our t ,  a nd

we  wi l l  not  i nt e r f e r e  e xc e pt  upon a  c l e a r  s howi ng of  a bus e  of

t ha t  di s c r e t i on.   S t or e y  v .  St or e y ,  835 S. W. 2d 593,  597

( Te nn. App.  1992) .   Suc h a wa r ds  a r e  a ppr opr i a t e  whe n t he  s pous e

s e e ki ng t he m l a c ks  s uf f i c i e nt  f unds  t o  pa y hi s  or  he r  own

l e ga l  e xpe ns e s  or  woul d be  r e qui r e d t o  de pl e t e  hi s  or  he r

r e s our c e s  i n  or de r  t o  pa y t he s e  e xpe ns e s .   Br own v .  Br own ,  913

S. W. 2d 163 ( Te nn. App.  1994) .   We  f i nd no a bus e  by t he  Tr i a l

Cour t ,  whe r e  wi f e  wa s  l e f t  wi t h l i mi t e d f i na nc i a l  s uppor t  a nd

t he  ne e d t o  hi r e  a n a t t or ne y onl y da ys  a f t e r   g i vi ng bi r t h  t o

a  c hi l d .   Se e  St or e y .   

The  wi f e  a l s o r e que s t s  t ha t  he r  a t t or ne y’ s  f e e s  f or

t he  a ppe a l  be  a wa r de d i n  a c c or da nc e  wi t h T. C. A.  §36- 5- 103( c ) .  

Whi l e  t hi s  s t a t ut e   pr ovi de s  f or  a t t or ne y’ s  f e e s  f or  e nf or c i ng
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c hi l d s uppor t ,  t h i s  c a s e  ha s  s i mi l a r i t i e s  t o t he  s i t ua t i ons

f ound i n  Bagge t t  v .  Bagge t t ,  512 S. W. 2d 292 ( Te nn. App.  1973) ,

a nd Houghl and v .  Houghl and ,  844 S. W. 2d 619 ( Te nn. App.  1992) ,

whe r e  t he  Cour t s  he l d a n a wa r d of  a t t or ne y’ s  f e e s  wa s

i na ppr opr i a t e  a s  bot h pa r t i e s  we r e  pa r t i a l l y  s uc c e s s f ul  on

a ppe a l .   Ac c or di ngl y,  e a c h pa r t y  wi l l  be a r  t he i r  l e ga l

e xpe ns e s  i nc ur r e d on a ppe a l .

The  c os t  of  t he  a ppe a l  i n  our  di s c r e t i on i s  t a xe d t o

t he  hus ba nd,  a nd t he  c a us e  r e ma nde d f or  f ur t he r  pr oc e e di ngs

c ons i s t e nt  wi t h t hi s  opi ni on.

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Don T.  Mc Mur r a y,  J .


