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     O P I  N I  O N

The  c ompl a i nt  i n  t hi s  c a s e  c ont e nds  t ha t  t he  t r a ns f e r

of  f unds  r e pr e s e nt e d by a  $37, 500 c e r t i f i c a t e  of  de pos i t  by Mr .

Ca r r i c k t o  hi ms e l f ,  r e nde r e d t he  f a t he r ' s  e s t a t e  i ns ol ve nt  a nd

t he r e f or e  wa s  f r a udul e nt  a s  t o  c r e di t or s .

The  s ui t  s e e ks  t o  s e t  a s i de  t he  t r a ns f e r  t o  a i d  t he  Co-

Admi ni s t r a t or s  of  t he  e s t a t e  of  Lonni e  Ma e  La ne  i n  c ol l e c t i ng Ms .

La ne ' s  c l a i m a ga i ns t  t he  e s t a t e  of  Mr .  Ca r r i c k ' s  f a t he r  i n  t he

a mount  of  $19, 500,  whi c h ha d be e n pr e vi ous l y s us t a i ne d by t he

Pr oba t e  Cour t  i n  a  c ont e s t e d he a r i ng.

Al t hough t he  c e r t i f i c a t e  of  de pos i t  wa s  i n  t he  j oi nt

na me s  of  Mr .  Ca r r i c k a nd hi s  f a t he r ,  t he  f unds  we r e  e nt i r e l y

t hos e  of  hi s  f a t he r .

The  Tr i a l  Cour t  s us t a i ne d Mr .  Ca r r i c k ' s  mot i on f or

s umma r y j udgme nt ,  f i ndi ng t he  s ui t  wa s  ba r r e d by t he  t e n- ye a r

s t a t ut e  of  l i mi t a t i ons  s e t  out  i n  T. C. A.  28- 3- 110( 3)  a nd a l s o by

t he  doc t r i ne  of  r e s  j udi c at a.

The  Co- Admi ni s t r a t or s  a ppe a l ,  i n s i s t i ng t he  Tr i a l  Cour t

wa s  i n  e r r or  i n  bot h i ns t a nc e s .
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As  t o t he  s t a t ut e  of  l i mi t a t i ons ,  we  f i r s t  not e  t ha t

bot h pa r t i e s  a gr e e  t he  t e n- ye a r  s t a t ut e  i s  a ppl i c a bl e  t o  t hi s

s ui t .

I t  a ppe a r s  f r om t he  de pos i t i ons  a nd a f f i da vi t s  i n  t he

r e c or d t ha t  whe n t he  c e r t i f i c a t e  of  de pos i t  ma t ur e d on Se pt e mbe r

6,  1984,  Mr .  Ca r r i c k e ndor s e d t he  c e r t i f i c a t e ,  r e c e i ve d t he

pr oc e e ds ,  a nd us e d t he m i n t he  c ons t r uc t i on of  hi s  home .   Be c a us e

t he  pr e s e nt  s ui t  wa s  not  f i l e d unt i l  Oc t obe r  3 ,  1994,  t he  Tr i a l

Cour t  f ound t e n ye a r s  ha d e xpi r e d,  t hus  ba r r i ng t he  c l a i m.   The

c r i t i c a l  que s t i on i n  r e s ol vi ng t hi s  f e a t ur e  of  t he  a ppe a l  i s  whe n

Ms .  La ne ,  or  t he  Co- Exe c ut or s ,  kne w or  s houl d ha ve  known of  t he

t r a ns f e r  a nd t he  f ur t he r  f a c t  t ha t  t he  t r a ns f e r  ha d r e nde r e d t he

f a t he r ' s  e s t a t e  i ns ol ve nt .   Hof f ma n v.  Hos pi t a l  Af f i l i a t e s ,  I nc . ,

652 S. W. 2d 341 ( Te nn. 1983) ;  Mc Cr os ke y v.  Br ya nt  Ai r  Condi t i oni ng

Compa ny,  524 S. W. 2d 487 ( Te nn. 1975) ;  Gos ne l l  v .  As hl a nd Che mi c a l ,

I nc . ,  674 S. W. 2d 737 ( Te nn. App. 1984) .

Our  i nqui r y,  t he n,  i s  whe t he r  t he  r e c or d di s c l os e s

wi t hout  di s put e  t ha t  Ms .  La ne  or  t he  Co- Exe c ut or s  kne w or  s houl d

ha ve  known of  t he i r  c a us e  of  a c t i on pr i or  t o  Oc t obe r  3 ,  1984,  t e n

ye a r s  pr i or  t o  t he  da t e  t he  pr e s e nt  s ui t  wa s  f i l e d.

The  c ompl a i nt  a l l e ge s  t ha t  Ms .  La ne  di d not  know of  t he

t r a ns f e r ,  muc h l e s s  t ha t  i t  r e nde r e d t he  f a t he r ' s  e s t a t e

i ns ol ve nt ,  a nd t he r e  i s  not hi ng i n  t he  r e c or d t o  t he  c ont r a r y.  

I nde e d,  a  doc ume nt  f i l e d by Mr .  Ca r r i c k i n  t he  Pr oba t e  Cour t
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woul d l e a d one  t o  be l i e ve  t he  e s t a t e  wa s  s ol ve nt .   We  s a y t hi s

be c a us e  t he  Pe t i t i on of  Pr oba t e ,  f i l ed Apr i l  2,  1987,  l i s t e d

" r e a l  pr ope r t y owne d by t he  de c e de nt  -  $220, 000. "   Mor e ove r ,  t he

Not i c e  of  I ns ol ve nc y pur s ua nt  t o  T. C. A.  30- 5- 102 wa s  not  f i l e d i n

t he  Pr oba t e  Cour t  unt i l  J une  18,  1991.

Cl e a r l y ,  t he  undi s put e d pr oof  doe s  not  s how t ha t  Ms .

La ne  or  t he  Co- Exe c ut or s  kne w or  s houl d ha ve  known of  t he

t r a ns f e r  r e nde r i ng t he  f a t he r ' s  e s t a t e  i ns ol ve nt  be f or e  Oc t obe r

3,  1984,  ( a  da t e  t e n ye a r s  pr i or  t o  t he  f i l i ng of  t he  pr e s e nt

s ui t ) ,  whi c h wa s  l e s s  t ha n 30 da ys  a f t e r  t he  f a c t .

As  t o  t he  i s s ue  of  r e s  j udi c at a,  t he  r e c or d di s c l os e s

t ha t  t he r e  wa s  a  pr i or  s ui t  be t we e n t he  s a me  pa r t i e s  s e e ki ng t o

s e t  a s i de  t hr e e  s e pa r a t e  r e a l  e s t a t e  c onve ya nc e s  a nd a l l e gi ng

t ha t  t he y we r e  f r a udul e nt  be c a us e  t he s e  t r a ns f e r s  r e nde r e d t he

e s t a t e  i ns ol ve nt .   I n  t ha t  s ui t ,  t he  Tr i a l  Cour t  f ound i n  f a vor

of  Mr .  Ca r r i c k on t he  gr ound t ha t  a t  t he  t i me  of  t he  t r a ns f e r  of

r e a l t y,  t he  f a t he r  s t i l l  owne d t he  c e r t i f i c a t e  of  de pos i t  whi c h

i s  c e nt r a l  t o t hi s  s ui t .

The  pr i or  s ui t  i nvol ve d t hr e e  t r a ns f e r s  of  r e a l t y  

a nd not  t he  c e r t i f i c a t e  of  de pos i t .   I t  a ppe a r s  t ha t  i n  t he  pr i or

s ui t  t he  Co- Admi ni s t r a t or s  we r e  a l l owe d t o  r e - ope n t he i r  pr oof

a nd e xpl or e  t he  c i r c ums t a nc e s  s ur r oundi ng t he  t r a ns f e r  of  t he

c e r t i f i c a t e  of  de pos i t  a s  i t  i mpa c t e d t he i r  s ui t  s e e ki ng t o 

s e t  a s i de  t he  c onve ya nc e s  of  r e a l  e s t a t e ,  whi c h pr ompt e d t he m 

t o s e e k a n a me ndme nt  t o  t he i r  c ompl a i nt  a l s o a l l e gi ng i t s  
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f r a udul e nt  t r a ns f e r .   The  Tr i a l  Cour t ,  howe ve r ,  de ni e d t he i r

mot i on t o  a me nd,  f i ndi ng t ha t  t he  Co- Admi ni s t r a t or s  we r e

a t t e mpt i ng t o  " a d d a  ne w c a us e  of  a c t i on. "

I t  t hus  a ppe a r s  t ha t  t he  i s s ue  i n  que s t i on i n  t hi s  c a s e

wa s  ne i t he r  t r i e d nor ,  i n  l i ght  of  t he  Tr i a l  Cour t ' s  r ul i ng,

c oul d ha ve  be e n t r i e d i n  t he  pr i or  a c t i on.

For  t he  f or e goi ng r e a s ons ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d a nd t he  c a us e  r e ma nde d f or  f ur t he r  pr oc e e di ngs

not  i nc ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  of  a ppe a l  a r e  a dj udge d

a ga i ns t  Mr .  Ca r r i c k.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


