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1Fo r  c o n v e n i e n c e  t h e  p a r t i e s  i n  t h i s  c a s e  wi l l  b e  r e f e r r e d  t o  a s  p l a i n t i f f s

a n d  d e f e n d a n t .   Un l e s s  o t h e r wi s e  s t a t e d  t h e  p a r t i e s  wi l l  b e  s o  r e f e r r e d  t o

t h r o u g h o u t  t h i s  o p i n i o n ,  n o t wi t h s t a n d i n g ,  t h a t  t h e y  ma y  h a v e  b e e n  d e s i g n a t e d

d i f f e r e n t l y  i n  p r i o r  l i t i g a t i o n  i n  Vi r g i n i a  o r  F e d e r a l  Co u r t s .
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Thi s  c a s e  or i gi na t e d a s  a n a c t i on t o  r e c ove r  c ont r a c t ua l

a t t or ne y f e e s  whi c h t he  pl a i nt i f f s  c l a i m a r e  due  a nd owi ng f or

s e r vi c e s  r e nde r e d t o  t he  de f e nda nt  i n  a  l e ga l  a c t i on i n Vi r gi ni a . 1

The  pl a i nt i f f ,  Roge r  J e nne ,  i s  a n a t t or ne y a nd a  r e s i de nt  of

t he  St a t e  of  Te nne s s e e  wi t h of f i c e s  i n  Cl e ve l a nd.   The  pl a i nt i f f ,

Thoma s  L.  Ra s ni c ,  i s  a n a t t or ne y l i c e ns e d t o pr a c t i c e  bot h i n

Vi r gi ni a  a nd Te nne s s e e  a nd i s  a  r e s i de nt  of  Vi r gi ni a .   The

de f e nda nt  e mpl oye d t he  pl a i nt i f f s  t o  r e pr e s e nt  he r  i n  a n a c t i on

a ga i ns t  nume r ous  pa r t i e s  a r i s i ng f r om a l l e ge d mi s de e ds  on t he  pa r t

of  he r  bus i ne s s  pa r t ne r  a nd a t t or ne y i nc l udi ng ot he r  pa r t ne r s  i n

he r  f or me r  a t t or ne y ' s  f i r m.

To t he  or i gi na l  c ompl a i nt ,  t he  de f e nda nt  r e s ponde d wi t h a

mot i on t o  di s mi s s  a s s e r t i ng t ha t  s he  wa s  not  s ubj e c t  t o  i n  pe r s ona m

j ur i s di c t i on i n  t he  c our t s  of  Te nne s s e e  f or  l a c k of  mi ni mum

c ont a c t s .   Al t e r na t i ve l y,  t he  de f e nda nt  a s ke d f or  a  s t a y of

pr oc e e di ngs  pe ndi ng t he  out c ome  of  a n a ppe a l  t he n  pe ndi ng be f or e

t he  Supr e me  Cour t  of  Vi r gi ni a .

 

The  de f e nda nt  f i l e d a  c ount e r c l a i m i n whi c h,  a mong ot he r

t hi ngs ,  s he  a dmi t t e d t ha t  s he  ha d  e mpl oye d t he  pl a i nt i f f s  t o

r e pr e s e nt  he r  i n  t he  c a s e  a g a i ns t  t he  Vi r gi ni a  l a w f i r m.   She

f ur t he r  a ve r s  t ha t  t he  pl a i nt i f f s  s e t t l e d t he  Vi r gi ni a  c a s e  wi t hout
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he r  pe r mi s s i on or  c ons e nt  a nd t ha t  a n or de r  of  di s mi s s a l  wi t h

pr e j udi c e  ha d be e n f i l e d wi t hout  he r  knowl e dge  or  a ppr ova l .

The  t r i a l  c our t  r e s ol ve d a l l  i s s ue s  a ga i ns t  t he  de f e nda nt  by

s umma r y j udgme nt s .   Thi s  a ppe a l  r e s ul t e d.   We  a f f i r m t he  j udgme nt

of  t he  t r i a l  c our t .

The  de f e nda nt  ha s  pr e s e nt e d us  wi t h a  mul t i pl i c i t y  of  i s s ue s

t o c ons i de r  on t hi s  a ppe a l .   The  s um a nd s ubs t a nc e  of  he r  c om-

pl a i nt s ,  howe ve r ,  ma y be  r e s ol ve d i nt o t hr e e  i s s ue s ,  i . e . ,  d i d t he

Te nne s s e e  Cour t  ha ve  i n  pe r s ona m j ur i s di c t i on ove r  t he  de f e nda nt ;

wa s  t he  pl a i nt i f f  c ol l a t e r a l l y e s t oppe d f r om r e l i t i ga t i ng t he  i s s ue

of  whe t he r  t he  pl a i nt i f f s  ha d a ut hor i t y t o s e t t l e  t he  Vi r gi ni a

c a s e ;  a nd whe t he r  t he  c our t  e r r e d i n  s us t a i ni ng a  mot i on f or

s umma r y j udgme nt  i n  f a vor  of  t he  pl a i nt i f f s  i n  t he  or i gi na l  a c t i on.

We  wi l l  f i r s t  s e t  out  a n a br i dge d s t a t e me nt  of  t he  f a c t s

l e a di ng up t o  t hi s  a ppe a l .

Whi l e  t he  di s put e  be f or e  us  i s  s i mpl e ,  t he  unde r l yi ng Vi r gi ni a

a c t i on ha s  ha d a  l ong a nd t or t ur ous  hi s t or y i n  t he  Vi r gi ni a  Cour t s

a nd Fe de r a l  Cour t  c ul mi na t i ng i n  a n a ppe a l  t o  t he  Vi r gi ni a  Supr e me

Cour t .  Se e  Ge or gi a  Anne  Snyde r - Fa l ki nha m v.  Br uc e  C.  St oc kbur ge r ,

e t  a l ,  249 Va .  376 ,  457 S. E. 2d 36 ( Va .  1995) .   I n  t he  Vi r gi ni a

c a s e ,  whe n t he  de f e nda nt  he r e ,  a t t e mpt e d t o  r e pudi a t e  t he  s e t t l e -
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me nt  a gr e e me nt ,  he r  a t t or ne ys  -  pl a i nt i f f s  he r e  -  we r e  pe r mi t t e d t o

wi t hdr a w a nd t he  de f e nda nt  e mpl oye d ot he r  c ouns e l .   By ne w c ouns e l ,

t he  de f e nda nt  s ought  t o  ha ve  t he  or de r  me mor i a l i z i ng t he  s e t t l e me nt

s e t  a s i de .   Af t e r  a n a dve r s e  de c i s i on i n t he  t r i a l  c our t ,  t he

de f e nda nt  s ought  a n a ppe a l  t o  t he  Vi r gi ni a  Supr e me  Cour t .   The

i s s ue s  a ddr e s s e d by t he  Vi r gi ni a  Supr e me  Cour t  a r e ,  " whe t he r  t he

t r i a l  c our t  e r r e d i n  r ul i ng t ha t  t he  pl a i nt i f f  [ de f e nda nt  he r e ]

a gr e e d t o  a  s e t t l e me nt  of  t he  unde r l yi ng a c t i on a nd whe t he r  t he

t r i a l  c our t  e r r e d i n hol di ng t ha t  t he  pl a i nt i f f ' s  t r i a l  a t t or ne ys

ha d t he  a ut hor i t y  t o  ha ve  t he  a c t i on di s mi s s e d wi t h pr e j udi c e . "

The  Vi r gi ni a  Supr e me  Cour t  a f f i r me d t he  j udgme nt  of  t he  t r i a l

c our t .  De f e nda nt  t he r e a f t e r  br ought  a n a c t i on i n  t he  We s t e r n

Fe de r a l  Di s t r i c t  Cour t  of  Vi r gi ni a  a l l e gi ng,  i n t e r  a l i a ,  t ha t  t he

" d e f e nda nt s  ' c ons pi r e d wi t h t he  Vi r gi ni a  J udge s  a nd J us t i c e s  of  t he

Vi r gi ni a  Supr e me  Cour t '  c a us i ng t he m t o ' c or r upt l y '  de c i de  he r

a ppe a l . "   The  s ui t  i n Fe de r a l  Di s t r i c t  Cour t  wa s  di s mi s s e d a nd

s a nc t i ons  we r e  i mpos e d on t he  de f e nda nt  a nd he r  a t t or ne ys .   The

f e de r a l  s ui t  i s  of  l i t t l e  c ons e que nc e  e xc e pt  i n  t o  de mons t r a t e  t ha t

t he  de f e nda nt  ha s  ha d he r  da y i n  c our t ,  on t he  me r i t s  of  t he  i s s ue

r e l a t i ng t o t he  va l i di t y of  t he  s e t t l e me nt  a gr e e me nt .

The  t r i a l  c our t  i n  t hi s  c a s e  ove r r ul e d t he  de f e nda nt ' s  mot i on

t o di s mi s s  f i ndi ng t ha t  t he  undi s put e d f a c t s  e s t a bl i s he d t ha t  t he

de f e nda nt  ha d s uf f i c i e nt  c ont a c t s  wi t h Te nne s s e e  t o  c onf e r  i n



2Wh i l e  t h e  p l e a d i n g  i s  s t y l e d  " Mo t i o n  t o  Di s mi s s "  i t  i s  i n  t h e  n a t u r e  o f  a

Ru l e  5 6  mo t i o n  f o r  s u mma r y  j u d g me n t .   Af f i d a v i t s  a n d  o t h e r  ma t e r i a l s  we r e  f i l e d  wi t h

t h e  mo t i o n  wh i c h  we r e  c o n s i d e r e d  b y  t h e  t r i a l  c o u r t .

3Mr .  J e n n e  i n  h i s  a f f i d a v i t  d e p o s e d  t h a t  a  s u b s t a n t i a l  a mo u n t  o f  wo r k  wa s  d o n e

i n  Te n n e s s e e  a nd  t h a t  t h e  d e f e n d a n t  a l o n g  wi t h  h e r  b o o k k e e p e r  t r a v e l e d  t o  Te n n e s s e e

t o  wo r k  wi t h  h i m.   Th e s e  f a c t s  a r e  u n d i s p u t e d .
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pe r s ona m j ur i s di c t i on upon i t s  c our t . 2  I n  a  l e ngt hy " me mor a ndum of

l a w i n s uppor t  of  mot i on t o  di s mi s s  or  t o  s t a y pr oc e e di ngs , "  t he

de f e nda nt  a s s e r t s  ma ny f a c t s  a s  t o  why s he  doe s  not  ha ve  mi ni mum

c ont a c t s  wi t h t he  St a t e  of  Te nne s s e e  t o  c onf e r  j ur i s di c t i on.   We

poi nt  out  t ha t  t he  me mor a ndum i s  s i mpl y a n uns wor n s t a t e me nt  by t he

de f e nda nt ' s  c ouns e l .  The  me mor a ndum,  t he r e f or e ,  c a nnot  be  c ons i d-

e r e d e xc e pt  t o  t he  e xt e nt  t ha t  que s t i ons  of  l a w a nd a ut hor i t i e s

c i t e d t ouc h t he  i s s ue  unde r  c ons i de r a t i on.   The  de f e nda nt  a l s o

f i l e d a  l e ngt hy a f f i da vi t  i n  s uppor t  of  he r  mot i on.   The  pl a i nt i f f s

r e s ponde d wi t h a  mul t i t ude  of  a f f i da vi t s  a nd ot he r  e vi de nc e .

As  not e d by t he  t r i a l  j udge ,  " t he r e  i s  s ome  di s pa r a gy [ s i c ]

be t we e n t he  l i t i ga nt s ,  b ut  ma ny f a c t s  a r e  c ons i s t e nt . "  I n  r e s ol vi ng

t he  mi ni mum c ont a c t s  que s t i on,  t he  t r i a l  c our t ,  i n  i t s  me mor a ndum

opi ni on s t a t e d:

Al l  a gr e e  t he  pa r t i e s  me t  a t  t he  Tr i - Ci t i e s  Ai r por t
i n  Te nne s s e e  t o  di s c us s  t he  pos s i bi l i t i e s  of  t he  pl a i n-
t i f f s  r e pr e s e nt i ng t he  de f e nda nt .   Al l  a dmi t  ma ny
t e l e phone  c onve r s a t i ons  oc c ur r e d be t we e n t he  pa r t i e s .   I t
i s  a dmi t t e d t ha t  t he  de f e nda nt ,  Ge or gi a  Anne  Snyde r -
Fa l ki nha m t ha t  s he  c a me  t o  Cl e ve l a nd on a t  l e a s t  t wo or
t hr e e  oc c a s i ons  r e l a t i ve  t o  he r  c a s e .   I t  i s  a l l e ge d,  a nd
i t  i s  undoubt e dl y t r ue ,  t he  pl a i nt i f f ,  J e nne ,  s pe nt  ma ny
da ys  i n  Te nne s s e e  i n  pr e pa r a t i on of  t he  de f e nda nt ' s
c a s e . 3



Th e r e  i s  a  d i s p u t e  c o n c e r n i n g  t h e  p l a c e  wh e r e  t h e  c o n t r a c t  wa s  ma d e .   Th e

p l a i n t i f f s  i n s i s t  t h a t  t h e  a g r e e me n t  wa s  e n t e r e d  i n t o  a t  t h e  Tr i - Ci t i e s  Ai r p o r t ,

h o we v e r ,  t h e  d e f e n d a n t  i n s i s t s  t h a t  t h e  c on t r a c t  d i d  n o t  a r i s e  u n t i l  s h e  e xe c u t e d

a  wr i t t e n  c o n t r a c t ,  wh i c h  wa s  c i r c u l a t e d  i n  t h e  U.  S.  ma i l .

4Th e  Ho n .  Ea r l  He n l e y ,  Ch a n c e l l o r ,  o v e r r u l e d  t h e  mo t i o n  t o  d i s mi s s  f o r  l a c k

o f  i n  p e r s o n a m j u r i s d i c t i o n  a n d  t h e n  r e c u s e d  h i ms e l f .   Th e r e a f t e r ,  t h e  Ho n .  J e f f r e y

F.  St e wa r t ,  Ch a n c e l l o r  c o n c l u d e d  t h e  c a s e .
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The  mot i on t o  di s mi s s  wa s  s ubs e que nt l y  ove r r ul e d.   The  t r i a l

c our t  f ound t ha t  t he  de f e nda nt  ha d s uf f i c i e nt  mi ni mum c ont a c t s  wi t h

Te nne s s e e  t o  s a t i s f y due  pr oc e s s . 4

The  " mi ni mum c ont a c t s "  t e s t ,  a s  i t  i s  c ommonl y
r e f e r r e d,  f i r s t  r e qui r e s  t he  c our t  t o  i de nt i f y  t he
c ont a c t s  be t we e n t he  non- r e s i de nt  a nd t he  f or um.  The
c our t  mus t  t he n de t e r mi ne  whe t he r  e xe r c i s i ng pe r s ona l
j ur i s di c t i on ba s e d on t he s e  c ont a c t s  i s  c ons i s t e nt  wi t h
t r a di t i ona l  not i ons  of  f a i r  pl a y a nd s ubs t a nt i a l  j us t i c e .
Da vi s  Ki dd Books e l l e r s ,  I nc .  v .  Da y- I mpe x,  Lt d . ,  832
S. W. 2d 572,  575 ( Te nn.  App.  1992) .  Da vi s  Ki dd he l d t ha t
bot h s t e ps  e nt a i l  " a  c a r e f ul ,  not  me c ha ni c a l ,  a na l ys i s  of
t he  f a c t s  of  e a c h c a s e  wi t h  pa r t i c ul a r  f oc us  on t he
de f e nda nt ,  t he  f or um,  a nd t he  na t ur e  of  t he  l i t i ga t i on. "
Da vi s  Ki dd,  832 S. W. 2d a t  575.  De t e r mi na t i on of  t he
s e c ond ha l f  of  t he  a na l ys i s  s houl d i nc l ude  c ons i de r a t i on
of  " t he  bur de n on t he  de f e nda nt ,  t he  i nt e r e s t s  of  t he
f or um s t a t e ,  t he  pl a i nt i f f ' s  i nt e r e s t  i n obt a i ni ng
r e l i e f ,  t he  j udi c i a l  s ys t e m' s  i nt e r e s t  i n obt a i ni ng t he
mos t  e f f i c i e nt  r e s ol ut i on of  c ont r ove r s i e s ,  a nd t he
s t a t e ' s  s ha r e d i nt e r e s t  i n  f ur t he r i ng f unda me nt a l ,
s ubs t a nt i ve  s oc i a l  pol i c i e s . "  I d .  

Di a ne  Mul l i ns  v .  Ha r l e y- Da vi ds on Ya ma ha  BMW of  Me mphi s ,  924 S. W. 2d
907 ( Te nn.  App.  1996) .

Wi t h r e s pe c t  t o i nt e r s t a t e  c ont r a c t ua l  obl i ga t i ons ,
we  ha ve  e mpha s i z e d t ha t  pa r t i e s  who " r e a c h out  be yond one
s t a t e  a nd c r e a t e  c ont i nui ng r e l a t i ons hi ps  a nd obl i ga t i ons
wi t h c i t i z e ns  of  a not he r  s t a t e "  a r e  s ubj e c t  t o  r e gul a t i on
a nd s a nc t i ons  i n  t he  ot he r  St a t e  f or  t he  c ons e que nc e s  of
t he i r  a c t i vi t i e s .  Tr a ve l e r s  He a l t h As s n.  v .  Vi r gi ni a ,  339
U. S.  643,  647,  70 S.  Ct .  927,  929,  94 L. Ed.  1154 ( 1950) .
Se e  a l s o Mc Ge e  v.  I nt e r na t i ona l  Li f e  I ns ur a nc e  Co. ,  355



7

U. S.  220,  222- 223,  78 S.  Ct .  199,  200- 201,  2  L. Ed. 2d 223
( 1957) .  

J .  I .  Ca s e  Cor p.  v .  Wi l l i a ms ,  832 S. W. 2d 530 ( Te nn.  1992) .

We  a r e  s a t i s f i e d t ha t  t he  unc ont r ove r t e d e vi de nc e  i n  t he

r e c or d i s  s uf f i c i e nt  t o  me e t  t he  " mi ni mum c ont a c t s "  t e s t .   We

t he r e f or e  a gr e e  wi t h t he  f i ndi ngs  of  t he  t r i a l  c our t  a nd hol d t ha t

t he  de f e nda nt  ha s  mi ni mum c ont a c t s  i n  t he  St a t e  of  Te nne s s e e  s o

t ha t  t he  s t a t e  ma y l a wf ul l y  e xe r c i s e  i n  pe r s ona m j ur i s di c t i on ove r

he r .

Af t e r  t he  r e s ol ut i on of  t he  que s t i on r e ga r di ng j ur i s di c t i on,

t he  pl a i nt i f f s ,  J e nne  a nd Ra s ni c  f i l e d mot i ons  f or  s umma r y j udgme nt

a s ki ng t he  c our t  t o  di s mi s s  t he  c ount e r c l a i m on t he  gr ounds  t ha t

t he  de f e nda nt  wa s  c ol l a t e r a l l y  e s t oppe d f r om r e l i t i ga t i ng t he

i s s ue s  t ha t  ha d be e n l i t i ga t e d i n t he  pr e vi ous  Vi r gi ni a  l i t i ga t i on.

The  mot i on wa s  s us t a i ne d a nd t he  c ount e r c l a i m wa s  di s mi s s e d.   The

mot i on wa s  pr ope r l y  s uppor t e d wi t h a f f i da vi t s  a nd ot he r  e vi de nc e

s uf f i c i e nt  t o  s how,  a bs e nt  c ompe t e nt  c ount e r va i l i ng e vi de nc e ,  t ha t

t he y we r e  e nt i t l e d t o j udgme nt  a s  a  ma t t e r  of  l a w.   No s uc h

c ount e r va i l i ng e vi de nc e  wa s  pr e s e nt e d.   We  ha ve  e xa mi ne d t he

j udgme nt  of  t he  Vi r gi ni a  t r i a l  c our t  a nd t he  de c i s i on of  t he

Vi r gi ni a  Supr e me  Cour t  a nd we  une qui voc a l l y f i nd t ha t  t he  i s s ue s

l i t i ga t e d i n Vi r gi ni a  a r e  t he  s a me  a s  t hos e  s ought  t o  be  l i t i ga t e d

i n t hi s  c a s e .



8

The  de f e nda nt ,  i n  he r  br i e f ,  i n s i s t s  t ha t  t he  t r i a l  c our t

" mi s - c ha r a c t e r i z e d t he  c ont e nt i ons "  r a i s e d i n  he r  c ount e r c l a i m.   We

ha ve  r e vi e we d t he  c ount e r c l a i m c a r e f ul l y  a nd ha ve  r e a c he d t he

c onc l us i on t ha t  t he  c ount e r c l a i m i s  not hi ng mor e  t ha n a n a t t e mpt  t o

r e l i t i ga t e  t he  i s s ue s  r e s ol ve d i n t he  t r i a l  c our t  a nd t he  Supr e me

Cour t  of  Vi r gi ni a  a nd t ha t  unde r  t he  l a ws  of  t hi s  s t a t e  t he

doc t r i ne  of  c ol l a t e r a l  e s t oppe l  wa s  pr ope r l y a ppl i e d.

One  of  t he  l e a di ng c a s e s  i n t hi s  j ur i s di c t i on r e ga r d i ng

c ol l a t e r a l  e s t oppe l  i s  Mor r i s  v .  Es ma r k Appa r e l ,  I nc . ,  832 S. W. 2d

563,  566 ( Te nn.  App.  1991)  whe r e i n t he  f ol l owi ng t e a c hi ngs  a r e  t o

be  f ound:

Thi s  c our t  i n  r e vi e wi ng whe t he r  t he  a ppl i c a t i on of
c ol l a t e r a l  e s t oppe l  i s  a ppr opr i a t e  s houl d c ons i de r :  ( 1)
whe t he r  t he  i s s ue  de c i de d i n  t he  pr i or  a dj udi c a t i on wa s
i de nt i c a l  wi t h t he  i s s ue  pr e s e nt e d i n  t he  pr e s e nt  a c t i on;
( 2)  whe t he r  t he  pr i or  a dj udi c a t i on r e s ul t e d i n  a  j udgme nt
on t he  me r i t s ;  ( 3)  whe t he r  t he  pa r t y  a ga i ns t  whom
c ol l a t e r a l  e s t oppe l  i s  a s s e r t e d wa s  a  pa r t y  or  i n  pr i vi t y
wi t h a  pa r t y  t o  t he  pr i or  a dj udi c a t i on;  a nd ( 4)  whe t he r
t he  pa r t y  a ga i ns t  whom c ol l a t e r a l  e s t oppe l  i s  a s s e r t e d
ha d a  f ul l  a nd f a i r  oppor t uni t y t o l i t i ga t e  t he  i s s ue  i n
t he  pr i or  s ui t .  Se e  Br e s na ha n [ v.  Ma y De pa r t me nt  St or e s
Co. ,  726 S. W. 2d 327 ( Mo. Ba nc  1987) ]  a t  330;  Sa l i da  Sc hool
Di s t r i c t  R- 32- J  v .  Mor r i s on,  732 P. 2d 1160 ( Col o.  1987) .

Mor r i s  a t  pa ge  566.

The r e  i s  a not he r  c a s e ,  howe ve r ,  a ppl yi ng t he  doc t r i ne  of

c ol l a t e r a l  e s t oppe l  i nvol v i ng t he  s a me  i s s ue .   I n  t he  unr e por t e d

c a s e  of  Mc Da ni e l  v .  St a mba ugh,  1997 Te nn.  App.  LEXI S 255 t hi s  c our t
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wa s  f a c e d wi t h a n a l mos t  i de nt i c a l  que s t i on.   I n  Mc Da ni e l ,  t he

pl a i nt i f f  e mpl oye d St a mba ugh t o  r e pr e s e nt  he r  i n  a  pe r s ona l  i nj ur y

c l a i m.   The  c l a i m wa s  s ubs e que nt l y s e t t l e d.   The  pl a i nt i f f  c l a i me d

t ha t  s he  di d not  a gr e e  t o  t he  s e t t l e me nt  a nd r e f us e d t o  a bi de  by

t he  t e r ms  of  t he  s e t t l e me nt .   The  de f e nda nt  i n  t ha t  c a s e ,  br ought

a n a c t i on f or  s pe c i f i c  pe r f or ma nc e  of  t he  s e t t l e me nt  a gr e e me nt .

Mc Da ni e l  de f e nde d t ha t  a c t i on on t he  gr ounds  t ha t  he r  a t t or ne y di d

not  ha ve  a ut hor i t y  t o  s e t t l e  t he  c l a i m a nd t ha t  s he  di d not  a gr e e

t o t he  s e t t l e me nt .   The  s ui t  wa s  t r i e d a nd r e s ul t e d i n a  j udgme nt

on t he  me r i t s  a ga i ns t  Mc Da ni e l .   Mc Da ni e l  s ubs e que nt l y  s ue d

St a mba ugh c l a i mi ng da ma ge s  f or  s e t t l i ng t he  c l a i m a ga i ns t  he r

wi s he s .   Thi s  c our t ,  i n  t he  s ui t  be t we e n Mc Da ni e l  a nd St a mba ugh

f oc us e d on t he  t e s t s  s e t  out  i n  Mor r i s ,  s upr a .   I t  i s  i ns t r uc t i ve

t o quot e  a t  s ome  l e ngt h f r om Mc Da ni e l  i n  or de r  t o  de mons t r a t e  t ha t

t hi s  c a s e  a nd Mc Da ni e l  t ouc h on a l l  f our  c or ne r s .   I n  Mc Da ni e l ,  we

f i nd t he  f ol l owi ng a na l ys i s :

I n t he  s pe c i f i c  pe r f or ma nc e  s ui t ,  t he  i s s ue  de c i de d
by t ha t  Cour t  wa s  whe t he r  Ms .  Mc Da ni e l  ga ve  Mr .  St a mba ugh
t he  a ut hor i t y  t o  s e t t l e  he r  l a ws ui t  f or  $50, 000.  The
Cour t  f ound t ha t  s he  di d gi ve  Mr .  St a mba ugh t hi s  a ut hor -
i t y.  I n  or de r  f or  Ms .  Mc Da ni e l  t o  r e c ove r  i n  t hi s  s ui t
s he  mus t  pr ove  t ha t  Mr .  St a mba ugh s e t t l e d wi t hout  he r
a ut hor i t y .  Si nc e  i t  ha s  a l r e a dy be e n j udi c i a l l y  de t e r -
mi ne d  t ha t  s he  di d gi ve  Mr .  St a mba ugh t he  a ut hor i t y  t o
s e t t l e ,  t he  f i r s t  e l e me nt  i s  s a t i s f i e d.

 The  s e c ond e l e me nt  ha s  a l s o be e n s a t i s f i e d be c a us e
t he  pr i or  a dj udi c a t i on di d r e s ul t  i n  a  j udgme nt  on t he
me r i t s .  The  s pe c i f i c  pe r f or ma nc e  s ui t  r e s ul t e d i n t he
oppos i ng pa r t y  be i ng gr a nt e d s pe c i f i c  pe r f or ma nc e  a nd Ms .
Mc Da ni e l  be i ng f or c e d t o  a c c e pt  t he  $50, 000.  
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I n t hi s  s ui t ,  c ol l a t e r a l  e s t oppe l  i s  be i ng a s s e r t e d
a ga i ns t  Ms .  Mc Da ni e l  who wa s  a  pa r t y  i n  t he  s pe c i f i c
pe r f or ma nc e  s ui t .  Mr .  St a mba ugh di d not  ha ve  t o  be  a
pa r t y i n  t he  s pe c i f i c  pe r f or ma nc e  s ui t .  Se e  Four a kr e  v.
Pe r r y,  667 S. W. 2d 483 ( Te nn.  App.  1983) ,  ( hol d i ng t ha t
mut ua l i t y of  pa r t i e s  i s  not  ne c e s s a r y f or  c ol l a t e r a l
e s t oppe l ) .  Thus ,  t he  t hi r d e l e me nt  of  c ol l a t e r a l  e s t oppe l
ha s  be e n s a t i s f i e d.

 
The  f i na l  e l e me nt  of  c ol l a t e r a l  e s t oppe l  ha s  a l s o

be e n s a t i s f i e d be c a us e  Ms .  Mc Da ni e l  wa s  a f f or de d a  f ul l
a nd f a i r  oppor t uni t y  i n  t he  s pe c i f i c  pe r f or ma nc e  s ui t  t o
l i t i ga t e  t he  i s s ue  of  whe t he r  s he  ga ve  Mr .  St a mba ugh t he
a ut hor i t y  t o  s e t t l e  t he  or i gi na l  t or t  s ui t  f or  $50, 000.

We  a r e  una bl e  t o  pe r c e i ve  a ny r e a l  or  d i s t i ngui s ha bl e

di f f e r e nc e  be t we e n Mc Da ni e l  a nd t he  c a s e  a t  ha nd.   We  f i nd t ha t  t he

t r i a l  c our t  di d not  e r r  i n  s us t a i ni ng t he  pl a i nt i f f s '  mot i ons  f or

s umma r y j udgme nt  ba s e d on t he  doc t r i ne  of  c ol l a t e r a l  e s t oppe l .

The  f i na l  que s t i on t o  be  r e s ol ve d i s  whe t he r  t he  c our t  e r r e d

i n s us t a i ni ng t he  mot i on f or  s umma r y j udgme nt  i n  f a vor  of  t he

pl a i nt i f f s  i n  t he  or i gi na l  a c t i on.   The  pl a i nt i f f s  i n  t he i r  mot i on

f or  s umma r y j udgme nt  a s s e r t e d t ha t  t he r e  wa s  no ge nui ne  i s s ue  of

a ny ma t e r i a l  f a c t  a nd t ha t  t he y we r e  e nt i t l e d t o  j udgme nt  a s  a

ma t t e r  of  l a w.   I n s uppor t  of  t he i r  mot i on,  bot h pl a i nt i f f s  f i l e d

a f f i da vi t s  gi vi ng a n i t e mi z e d l i s t i ng of  e xpe ns e s  a dva nc e d i n  t he

Vi r gi ni a  c a s e ,  r e l i e d upon a  c opy of  t he  c ont i nge nc y c ont r a c t

be t we e n t he  pl a i nt i f f s  a nd t he  de f e nda nt  whi c h pr ovi de d f or  a

c ont i nge nt  f e e  of  40% of  t he  a mount  r e c ove r e d pl us  e xpe ns e s  a nd

f ur t he r  pr ovi de d t ha t  t he  pl a i nt i f f s  woul d ha ve  a  l i e n on a ny

r e c ove r y.   The  e vi de nc e  pr e s e nt e d by t he  pl a i nt i f f s  i n  s uppor t  of
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t he i r  mot i on f or  s umma r y j udgme nt ,  i f  unr e but t e d,  wa s  s uf f i c i e nt  t o

e nt i t l e  t he m t o a  j udgme nt  a s  a  ma t t e r  of  l a w.   The  bur de n,

t he r e f or e ,  s hi f t e d t o  t he  de f e nda nt  t o  c ome  f or t h  wi t h c ompe t e nt

e vi de nc e  t o  de mons t r a t e  t ha t  a  ge nui ne  i s s ue  of  a  ma t e r i a l  f a c t

e xi s t e d.   I n Byr d v.  Ha l l ,  847 S. W. 2d 208,  t he  c our t  c l e a r l y  s e t

out  t he  r e s pons i bi l i t i e s  of  t he  pa r t i e s .   I n  Byr d i t  i s  s a i d:

[ T] he  c a s e s  ma ke  c l e a r  t ha t  t he  pa r t y  s e e ki ng
s umma r y j udgme nt  mus t  c a r r y t he  bur de n of  pe r s ua di ng t he
c our t  t ha t  no ge nui ne  a nd ma t e r i a l  f a c t ua l  i s s ue s  e xi s t
a nd t ha t  i t  i s ,  t he r e f or e ,  e nt i t l e d t o j udgme nt  a s  a
ma t t e r  of  l a w.  ( Ci t a t i ons  omi t t e d) .   Onc e  i t  i s  s hown by
t he  movi ng pa r t y  t ha t  t he r e  i s  no ge nui ne  i s s ue  of
ma t e r i a l  f a c t ,  t he  nonmovi ng pa r t y  mus t  t he n de mons t r a t e ,
by a f f i da vi t s  or  di s c ove r y ma t e r i a l s ,  t ha t  t he r e  i s  a
ge nui ne ,  ma t e r i a l  f a c t  di s put e  t o wa r r a nt  a  t r i a l .
( Ci t a t i ons  omi t t e d) .  I n t hi s  r e ga r d,  Rul e  56. 05 pr ovi de s
t ha t  t he  nonmovi ng pa r t y  c a nnot  s i mpl y r e l y upon h i s
pl e a di ngs  but  mus t  s e t  f or t h s pe c i f i c  f a c t s  s howi ng t ha t
t he r e  i s  a  ge nui ne  i s s ue  of  ma t e r i a l  f a c t  f or  t r i a l .  " I f
he  doe s  not  s o r e s pond,  s umma r y j udgme nt  .  .  .  s ha l l  be
e nt e r e d a ga i ns t  hi m. "  Rul e  56. 05.  I f  t he  mot i on i s
de ni e d,  t he  movi ng pa r t y  " ha s  s i mpl y l os t  a  pr e l i mi na r y
s ki r mi s h a nd mus t  pr oc e e d t o t r i a l . "  ( Ci t a t i on omi t t e d) .

Byr d,  a t  pa ge  211.

The  de f e nda nt  r e s ponde d t o  t he  pl a i nt i f f s '  mot i on f or  s umma r y

j udgme nt  wi t h a n uns wor n s t a t e me nt  by he r  a t t or ne y whi c h a t t e mpt s

t o poi nt  out  e xi s t i ng ge nui ne  i s s ue s  of  ma t e r i a l  f a c t  a nd c opi e s  of

Vi r gi ni a  l a w r e l a t i ng t o  c onduc t  of  a t t or ne ys .   He r  a t t or ne y i n  hi s

s t a t e me nt  a s s e r t e d t ha t  t he  de f e nda nt  a dopt e d a nd i nc or por a t e d by

r e f e r e nc e  he r  r e s pons e  t o  t he  c ount e r - de f e nda nt s '  mot i on f or



5t h e  c o u n t e r - d e f e n d a n t s '  mo t i o n  f o r  s u mma r y  j u d g me n t  me n t i o n e d  h e r e  i s  t h e

mo t i o n  f o r  s u mma r y  j u d g me n t  wh i c h  wa s  s u s t a i n e d  r e s u l t i n g  i n  a  d i s mi s s a l  o f  t h e

c o u n t e r c l a i m.

6We  s h o u l d  n o t e  i n  p a s s i n g  t h a t  t h e  c o u n t e r c l a i m d i d  ma k e  s o me  n e b u l o u s

r e f e r e n c e s  t o  p e r c e i v e d  a c t s  o f  ma l pr a c t i c e  a t t r i bu t e d  t o  t he  p l a i n t i f f s .   Ou r

r e v i e w o f  t h e  r e c o r d ,  h o we v e r ,  p e r s u a d e s  u s  t h a t  t h e  c o u n t e r c l a i m f a i l s  t o  s t a t e  a

c a u s e  o f  a c t i o n  f o r  l e g a l  ma l p r a c t i c e  a s  a  ma t t e r  o f  l a w.
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s umma r y j udgme nt . 5  Our  r e vi e w of  t he  r e c or d pe r s ua de s  us  t ha t  t he

de f e nda nt  ha s  f a i l e d t o  me e t  t he  bur de n i mpos e d upon he r  by Byr d,

s upr a .   We  f i nd no e r r or  on t he  pa r t  of  t he  t r i a l  c our t  i n

s us t a i ni ng t he  pl a i nt i f f s '  mot i on f or  s umma r y j udgme nt . 6

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  a r e  a s s e s s e d t o  t he  de f e nda nt  a nd t hi s  c a s e  i s  r e ma nde d t o

t he  t r i a l  c our t .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge



I N THE COURT OF APPEALS

ROGER E.  J ENNE a nd THOMAS L.     ) BRADLEY CHANCERY
RASNI C,                          ) C. A.  NO.  03A01- 9704- CH- 00147
                                )
          Pl a i nt i f f s - Appe l l e e s   )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  J EFFREY F.  STEWART
                                ) CHANCELLOR BY DESI GNATI ON
                                )
                                )
                                )
                                )
                                )
GEORGI A ANNE SNYDER- FALKI NHAM,   ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l a nt    )

JUDGMENT

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Br a dl e y Count y a nd br i e f s  f i l e d on be ha l f  of  t he

r e s pe c t i ve  pa r t i e s .  Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of

opi ni on t ha t  t he r e  wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  a r e  a s s e s s e d t o  t he  de f e nda nt  a nd t hi s  c a s e  i s  r e ma nde d t o

t he  t r i a l  c our t .
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