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OPINION
REVERSED AND REMANDED Susano, J.



The issues before us arise out of an award of
di scretionary costs. Following the entry of an order of
conprom se and dism ssal, the settling plaintiff tinmely filed a
notion for discretionary costs pursuant to Rule 54.04(2),
Tenn.R Cv.P. The defendant opposed the notion. The trial court
awarded the plaintiff discretionary costs of $794, and the
def endant appeal ed, asserting the follow ng issues, as taken

verbatimfromhis brief:

1. Ddthe trial judge abuse his discretion
in awardi ng discretionary costs pursuant to
Rule 54.04, T.R C. P., under the

ci rcumst ances?

2. \Were the parties have settled in a tort
case, and an accord and satisfaction is
reached as to such settlenent w thout any
agreenent or understandi ng concerni ng paynment
of discretionary costs, is it error for the
trial court to award discretionary costs

t hereafter?

Fact s

The plaintiff’s civil action arose out of a two-vehicle
acci dent involving autonobiles driven by the parties. 1In this
rear-end collision case, the plaintiff sought danmages for
personal injuries. The ad dammum cl ause in the conplaint is as

foll ows:

Wherefore, the Plaintiff, Victor D. Bunch,
sues the Defendant for personal injuries in
the sum of...$212,250 in addition to court
costs and di scretionary costs,...



(Enphasi s added). In due course, the defendant filed an answer

controverting the allegations of the conplaint.

The parties, through their counsel, conducted
di scovery, and the plaintiff’s counsel took the deposition of his
treating physician for proof. The plaintiff, again through his
counsel, and a clains adjuster for the defendant’s liability
I nsurance carrier, State Farm Miutual Autonobile |Insurance Conpany
(“State Farni), engaged in settlenent discussions both before and
after the doctor’s deposition was taken. These discussions
ultimately led to a settlenment, by the terns of which State Farm
paid the plaintiff $50,000' for his personal injuries and $3, 891
for property damage. On May 14, 1997, the plaintiff executed a
release. His signature was w tnessed by his counsel. The
release is a printed formw th bl anks, which formwas desi gned by
or for State Farmand filled in by its clains adjuster. The

rel ease, as conpleted, is as follows:?

For the Sol e Consideration of fifty-three

t housand ei ght hundred ninety one Dol l ars,
the receipt and sufficiency whereof is hereby
acknow edged, the undersigned hereby rel eases
and forever discharges Louis Alan Lloyd his
heirs, executors, adm nistrators, agents and
assigns, and all other persons, firnms or
corporations |iable or, who m ght be clained
to be liable, none of whom admt any
liability to the undersigned but al

expressly deny any liability, fromany and
all clainms, demands, damages, actions, causes
of action or suits of any kind or nature

what soever, and particularly on account of

all injuries, known and unknown, both to
person and property, which have resulted or

YThis was the limt of State Farm s personal injury liability for an
i ndi vi dual clai munder the policy.

’The portion of the release containing the signatures of the plaintiff
and his counsel has been excl uded.



may in the future develop from an acci dent
whi ch occurred on or about the 27th day of
Novenber, 1995 at or near Oak Ridge, TN

This rel ease expressly reserves all rights of
the parties released to pursue their |egal
remedi es, if any, against the undersigned,
their heirs, executors, agents and assigns.

Under si gned hereby declares that the terns of
this settlenment have been conpletely read and
are fully understood and voluntarily accepted
for the purpose of nmaking a full and fi nal
conprom se adjustnent and settl enent of any
and all clains, disputed or otherw se, on
account of the injuries and damages above
menti oned, and for the express purpose of
precl udi ng forever any further or additional
clainms arising out of the aforesaid accident.

Under si gned hereby accepts draft or drafts as

final paynment of the consideration set forth
above.

The defendant’s attorney, who apparently had not been
directly involved in settlenent discussions, was advi sed of the
parties’ settlenent. He prepared an order of conprom se and

dism ssal, reciting that “all matters in controversy [had] been
settled and conprom sed.” The proposed order provides that the
plaintiff’s cause of action would be dismssed with ful

prejudi ce and then recites as foll ows:

It is further ORDERED, ADJUDGED and DECREED
that the Court costs only of this cause, not
di scretionary costs, are taxed against the
Def endant, for which execution nmay issue if
necessary.

(Enphasi s added). Plaintiff’s counsel objected to the italicized
| anguage, relying on the admtted fact that he and the adjuster
did not discuss the plaintiff’s claimfor discretionary costs.
The plaintiff’s counsel advised the defendant’s attorney that he

i ntended to seek discretionary costs pursuant to the provisions
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of Rule 54.04(2), Tenn.R Civ.P. The parties subsequently agreed
to a new draft of the order of conprom se and di sm ssal w thout
the objected-to | anguage. The order was entered, after which the
plaintiff filed his nption seeking discretionary costs of $794,°3

whi ch notion was granted in toto. This appeal foll owed.

1. Parti es’ Contentions

The plaintiff contends that the rel ease was not
I ntended by himto include discretionary costs; that the rel ease,
when construed nost strongly against its drafter -- the
def endant’s agent -- does not, in fact, enconpass discretionary
costs within its terns; and that the rel ease cannot be construed
to include a relinquishment of the plaintiff’s claimfor
di scretionary costs because the clains adjuster who negoti at ed
the settlenment was not a | awer, and, so the argunent goes, could
not have settled a claimfor discretionary costs because to do so

woul d have been to engage in the unauthorized practice of |aw

The defendant, on the other hand, contends that Rule
54.04, Tenn.R Civ.P., does not apply where the parties enter into
an order of conproni se and dism ssal before trial; that the
rel ease, by its ternms, settled all of the plaintiff’s clains,
including his claimfor discretionary costs; and that the
plaintiff’s contention regardi ng the unauthorized practice of |aw

is wthout nerit.

%The costs sought in the notion were the court reporters’ charges for
the depositions, and the expert witness fee of the deposed treating physician.
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I11. Applicable Law

The resolution of this appeal depends upon the proper
interpretation of the rel ease executed by the plaintiff. The
scope and extent of a release was addressed in the Suprene Court

case of Cross v. Earls, 517 S.W2d 751 (Tenn. 1974):

General |y speaking, the scope and extent of a
rel ease depends on the intent of the parties
as expressed in the instrunent. A general

rel ease covers all clainms between the parties
which are in existence and within their
contenpl ation; a release confined to
particular matters or causes operates to

rel ease only such clains as fairly cone
within the ternms of the release. (Citations
omtted).

Id. at 752. See also Jackson v. Mller, 776 S.W2d 115, 118
(Tenn. App. 1989); Richland Country Cub, Inc. v. CRC Equities,
Inc., 832 S.W2d 554, 557 (Tenn. App. 1991); Louis Dreyfus Corp.
v. Austin Co., Inc., 868 S.W2d 649, 654 (Tenn. App. 1993).
“Because the release is a contract, rules of construction for
interpreting a contract are used in construing a rel ease.”
Jackson, 776 S.W2d at 117. The cardinal rule of construction
provides that a court is to determne the intention of the
parties. Richland Country Club, Inc., 832 S.W2d at 557. The
words of a release, |like any other contract, are to be “given
their usual, natural and ordinary neaning.” Rainey v. Stansell,
836 S.wW2d 117, 119 (Tenn.App. 1992). In determning the
intention of the parties, we consider the | anguage of the rel ease
in the context of “what was within the contenplation of the

parties when the rel ease was executed.” Jackson, 776 S.W2d at



118 (citing 66 Am Jur.2d Release § 30 (1973)). As a corollary to
this principle, a release generally does not cover “a demand of
which a party was ignorant when the release was given.” Jackson

776 S.W2d at 118 (citing 76 C. J.S. Rel ease § 52 (1952)).

V. Analysis

The plaintiff argues that even if his other contentions
are without nerit, he is entitled to an affirmance of the trial
court’s award of discretionary costs because the | anguage of the
rel ease i s anbi guous as to whether discretionary costs fal
withinits anbit. He relies upon the well-known principle of |aw
t hat “anbi guous | anguage in a contract will be construed nost
strongly agai nst the author of the | anguage.” See Fuller v.

O kin Extermnating Co., Inc., 545 S.W2d 103, 107 (Tenn. App.

1975).

We find absolutely no anbiguity in the terns of this
general release, in the context in which it was executed. In
fact, we find that the parties’ intention, as denonstrated by the

| anguage of the docunent before us, is clear beyond any doubt.

The plaintiff’s conplaint expressly sought
di scretionary costs. This was clearly a part of the plaintiff’s
“clainf as expressed in the conplaint, the docunent that is
designed to express a plaintiff’s clains. See Rule 8.01,
Tenn.R G v.P. Wen he signed the release, the plaintiff rel eased
“any and all clains, denmands, danmages, actions, causes of action

or suits of any kind or nature whatsoever” which “resulted...from



[the subject] accident.” When we give these broad and expansive
words their usual and ordinary neaning, as we are required to do,

we reach the inescapable conclusion that the parties intended, as

evi denced by this |l anguage, to settle, once and for all, al
clainms to recover noney fromthe defendant -- including the
plaintiff’s claimfor discretionary costs -- arising out of the

accident.* The latter claim even if not discussed, was clearly
“Wwthin the contenplation of the parties when the rel ease was
executed.” See Jackson, 776 S.W2d at 118. W do not understand
how the plaintiff can argue that a claimexpressly stated in the
conplaint was not within the contenplation of the individuals who
negotiated the settlenent. W find that it clearly was. The
criteria at hand is what was within the contenpl ation of the
parties, and not necessarily what was the subject of discussion

bet ween t hem

In view of our holding that the | anguage of the rel ease
clearly and unm stakably includes the plaintiff’s claimfor
di scretionary costs, we do not find it necessary to reach the
plaintiff’s other argunents, including his assertion regarding
t he unaut hori zed practice of law. For the sane reason, we do not
reach the defendant’s contention that Rule 54.04(2),

Tenn.R. G v.P., can never be invoked by a settling party.

‘At oral argument, plaintiff’s counsel contended that this finding would

mean that the release applies to his claimfor the regular costs of the clerk
since this claimis also expressly stated in the conmplaint. See Rule
54.04(1), Tenn.R. Civ.P. The obvious, if not the only, answer to this argunent
is that the defendant agreed that the clerk’'s costs would be taxed agai nst
hi m and hence no one who was adversely affected by that portion of the
appeal ed order is arguing the point on this appeal
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The order of the trial court awarding discretionary
costs is reversed. Costs on appeal are taxed against the
appellee. This case is remanded to the trial court for the

coll ection of costs assessed bel ow, pursuant to applicable | aw.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

WlliamH Innan, Sr.J.
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