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Ronal d L. Skeen (“Skeen”) seeks conpensatory and

puni tive damages, as well as other relief, fromFirst Union

Nati onal Bank of Tennessee (“the Bank”). His claimarises out of
an all eged breach of a deposit agreenent with the Bank, the
Bank’ s al |l eged breach of its fiduciary duty, and other all eged

m sconduct. Followi ng a bench trial, the trial court granted
Skeen limted relief but denied the bulk of his claim Skeen
appeal s, raising issues that present the foll ow ng questions for

our review

1. Ddthe trial court err in ruling that
Skeen’s Variable Rate Individual Retirenent
Account (“VIRA’) was based on an oral
contract with the Bank’s predecessor?

2. Didthe trial court err in failing to

construe Skeen’s witten VIRA contract to

require the Bank to nmake m ni mum i nterest

paynents of ten percent as |ong as Skeen’'s
funds renmai ned on deposit?

3. Ddthe trial court err in failing to
rule that the Bank was a fiduciary to Skeen
and in failing to rule that the Bank had

breached its fiduciary duty to Skeen
regardi ng the adm nistration of the VIRA?

W affirm

I. Facts and Procedural History

Skeen originally opened his VIRA account at Gty &

County Bank of Jefferson County on February 26, 1982.' At that

1City and County Bank of Jefferson County (“C&C") subsequently failed
and its assets were acquired by Merchants and Pl anters Bank, pursuant to a
January 21, 1984, purchase and assunption agreement with the Federal Deposit
I nsurance Corporation (“FDIC"). Merchants and Planters Bank thereafter was
purchased by Dom ni on Bankshares, which in turn was acquired by First Union
Nat i onal Bank in 1993; thus, First Union was sued in its capacity as ultimte
successor-in-interest to C& . For ease of reference, we will refer to the
various entities collectively as “the Bank.”
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time, Skeen deposited $2,000 with the Bank and was issued a
certificate of deposit (“CD’). He signed a docunent entitled
“Deposit Agreenent and Disclosure Statenent For Your | ndividual
Retirement Account” (“the Deposit Agreement”). That docunent

provides, in pertinent part, as follows:

8 I.C The Bank specifically reserves the
right to anend the terns and provisions of
this Deposit Agreement and Discl osure
Statenment fromtine to tine and at its sole
di scretion....

At the sane tine, Skeen al so executed another docunment anendi ng
the Deposit Agreenent. The anmendnent provides, in pertinent

part, as foll ows:

This agreenent is between City & County Bank
of Jefferson County and [Ronal d Skeen]. This
agreenment anends Section Il, C to read as
fol |l ows:

In the case of an account at Bank desi gnated
as [a] VIRA account, interest on the account
shal |l accrue on funds fromthe date of
deposit to the date of withdrawal at a per
annumrate indexed to the precedi ng week
average option rate on 180-day Treasury Bills
plus two percent.... This additional
agreenent to anend shall in no other way
alter the terns, conditions or provisions
otherwi se set forth in the deposit agreenent
and di scl osure statenent for your individual
retirement account.

In no instance shall the account bear
interest at a rate of |ess than ten percent

per annum nor nore than a rate of 16 percent
per annum

(Enmphasi s added.)

The CD was to nmature and be renewed automatically



every 18 nmonths until Skeen withdrew the funds. Thus, the CD
initially matured and was renewed on August 26, 1983. Fol |l ow ng
a second renewal, on February 26, 1985, the Bank began payi ng

| ess than 10% interest on the account. Skeen apparently earned
9% interest on the account from February 27, 1985 to February 26,
1988, at which tinme the CD was again renewed, but with an
interest rate of 8% Shortly thereafter, on April 25, 1988, the
Bank sent a letter to Skeen stating that the account was then
earning 8% interest. This notification was apparently the first
I ndi cation that Skeen had that his CD was earning |l ess than 10%
After Skeen conplained to a representative of the Bank, the Bank
agreed to deposit additional funds into the account to bring the
interest rate up to 10% The Bank al so prom sed to pay him 10%

interest until the next maturity date, August 26, 1989.°?2

The CD was once again renewed on August 26, 1989, at
whi ch poi nt the Bank began paying interest of approximtely 8% on
the account. The CD natured and was renewed agai n on February
26, 1991, August 26, 1992, and February 26, 1994. |In February,
1994, the Bank sent Skeen a |letter advising himthat because the
Bank had elected to discontinue this type of account, the CD
woul d not be renewed again after its next maturity date. The CD
mat ured agai n on August 26, 1995, at which tine it was not
renewed. Wen Skeen did not redeemthe CD, the Bank sent him
another letter stating that his funds were no | onger earning

i nt er est .

’The Bank asserts that these concessions were made only “as a custoner
service matter.” It contends that at the same time, Skeen was specifically
told that he would not be paid 10% interest after August 26, 1989. Skeen,
however, deni es agreeing to any such reduction in the applicable rate. The
trial court made no specific findings as to this question. QOur decision in
this case does not require us to resolve this conflict.
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Skeen filed the instant action on Septenber 22, 1995.
Following a non-jury trial, the trial court awarded Skeen $807.52
as interest, based upon the normal rate paid on an 18-nonth CD,
for the period from August 27, 1995 to February 28, 1998. The
trial court found that the Bank had orally | ed Skeen to believe
that his funds would earn interest at a mnimumrate of 10% unti |
wi t hdrawn; however, the court noted that this oral agreenment was
not a part of the assunption agreenent between the Merchants and
Pl anters Bank and the FDIC, and that the FDIC is authorized to
sel|l assets free and clear of any encunbrances other than those
set forth in the assunption agreenment. Thus, the trial court
hel d that Skeen “is not entitled to recover on the basis of any
oral agreenent and is entitled only to recover as per the terns
of his 18 nonth certificate of deposit...”; accordingly, it

di sm ssed Skeen’s remai ning clai ns.

1. St andard of Revi ew

Qur review of this non-jury case is de novo upon the
record of the proceedings below Rule 13(d), T.R A P. The
record cones to us with a presunption of correctness as to the
trial court’s factual findings, which presunption we nust honor
“unl ess the preponderance of the evidence is otherwise.” 1d.;
Uni on Carbi de Corp. v. Huddleston, 854 S.W2d 87, 91 (Tenn.
1993); A d Farm Bakery, Inc. v. Maxwell Assoc., 872 S.W2d 682,
684 (Tenn. App. 1993). However, the presunption of correctness
does not extend to the trial court’s conclusions of |aw.
Campbell v. Florida Steel Corp., 919 S.W2d 26, 35 (Tenn. 1996);

Presley v. Bennett, 860 S.W2d 857, 859 (Tenn. 1993).



I[11. The Parties’ Contentions

Skeen argues that the trial court erred in basing its
deci sion on the prem se that Skeen' s cl ains were founded on an
al l eged oral agreenent. Skeen insists, on the contrary, that his
claimis supported by the witten docunents executed by the
parties.® Specifically, he argues that he was contractually
entitled to receive at least 10%interest for the entire tinme his
funds were in the VIRA, by virtue of the anendnent executed
concurrently with the Deposit Agreenent. Skeen points to
| anguage in the amendnment to the Deposit Agreenent stating that
“interest on the account shall accrue on funds fromthe date of

deposit to the date of withdrawal.” (Enphasis added). He thus
argues that the trial court erroneously failed to give effect to
the anmended portion of the agreenent. Finally, Skeen contends
that the Bank owed hima fiduciary duty and that its course of

dealing anounts to a breach of that duty.

The Bank, neanwhile, argues that the trial court
properly held that Skeen could not rely on the alleged oral
agreenent to sustain his claim The Bank also insists that, even
if Skeen’s claimis based solely on the witten docunents, he
still is not entitled to relief. 1In this context, the Bank
relies upon the | anguage of 8§ |I.C of the Deposit Agreenent,
whi ch, as previously noted, reserves to the Bank the right “to

amend the terns and provisions of [the Deposit Agreenent] from

3skeen acknow edges in his brief that the evidence did not establish an
enforceabl e oral contract between the Bank and hi msel f. He argues that the
evidence regarding any oral representations made by the Bank was offered
merely to explain the intention of the parties and the interpretation of the
written documents.



time totime and at its sole discretion.” The Bank al so points
out that the anendnent to the Deposit Agreenent provides that it
does not alter any provisions of the Deposit Agreenent other than
8 Il.C of that docunent. Wth regard to Skeen’'s claimof a
breach of fiduciary duty, the Bank contends that it never owed
any duty to Skeen beyond that set forth in the Deposit Agreenent.
It cites 8 |.H of that docunent, which section provides as

foll ows:

Itenms received for deposit or collection are
accepted on the followi ng terns and

condi tions:

(1) Bank acts only as Depositor’s collecting

agent and assunmes no responsibility beyond
t he exercise of due care....

In addition, the Bank argues that even if a fiduciary

rel ationship existed, there is no evidence to support a finding
that it breached that duty. Finally, the Bank insists that the
trial court erred in awardi ng Skeen interest on his funds for the
period from August 27, 1995 -- one day after the final maturity

date of the CD -- to February 28, 1998.4

V. Analysis

After reviewing the record, we are of the opinion that

“The Bank al so contends that Skeen’s clainms of breach of contract and
breach of fiduciary duty are barred by the applicable statute of limtations,
set forth at T.C.A. 8 28-3-109(3). That section provides that “[a]ctions on
contracts not otherwi se expressly provided for” shall be commenced within six
years of the accrual of the cause of action. The trial court denied the
Bank’s nmotion for summary judgment, which motion was partially based upon the
defendant’s statute of limtations defense. |In its memorandum opinion, the
trial court did not specifically address that defense on the merits, electing
instead to address the substance of Skeen’'s claim On this appeal, we have
preterm tted consideration of the Bank’s contention that Skeen’s claim was
filed beyond the period of limtations.
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no breach of contract or breach of fiduciary duty occurred in
this case. As noted earlier, the Deposit Agreenment reserved for
the Bank the right to amend, in the Bank’s sole discretion, the
Deposit Agreenent’s terns and provisions. The Bank exercised
this right by electing to change the rate of interest payable on
Skeen’ s account to 8% effective upon the maturity of his CD on
August 26, 1989. Nothing in the contract between the parties
prohi bited the Bank fromtaking this action. By its terns, the
anmendnent to the Deposit Agreenent affects only 8 I1.C of the
Deposit Agreenent; in fact, the anendnent specifically provides
that it “shall in no other way alter the terns, conditions or
provi sions otherwi se set forth in the deposit agreenent....” It
is well-settled that absent fraud or m stake, a contract nust be
interpreted and enforced as witten. NSA DBA Benefit Plan, Inc.
v. Connecticut Gen. Life Ins. Co., 968 S.W2d 791, 795 (Tenn. App.
1997); Ballard v. North American Life and Casualty Co., 667
S.W2d 79, 82 (Tenn. App. 1983). W therefore find that the Bank
acted within its rights under the Deposit Agreenent when it began
payi ng interest of |ess than 10% on Skeen’s account. W cannot
agree with Skeen’s assertion that “[t] he Bank contracted away its
ability to nodify this provision further.” On the contrary, the
Bank specifically reserved the right to do exactly that.
Accordingly, we hold that no breach of contract occurred in the

I nstant case and that the trial court properly dismssed this

aspect of Skeen’s claim

By the sane token, the evidence does not nake out a
cl ai m of breach of fiduciary duty by the Bank. As noted earlier,

the Bank was contractually obligated to exercise nothing nore



t han due care for the benefit of the depositor. There is no
evidence that the Bank failed to fulfill this obligation.
Furthernore, even if a fiduciary duty exi sted above and beyond
the duty set forth in the Deposit Agreenent, there is no evidence
to support a finding that such a duty was breached. As we have
expl ai ned, the Bank acted reasonably and within the discretion
afforded it by the Deposit Agreenent in altering the applicable
rate of interest upon maturity of Skeen’s CD. Therefore, the
trial court correctly dism ssed his claimregarding the all eged

breach of fiduciary duty.

Finally, we turn to the Bank’s issue concerning the
trial court’s award of interest in the anount of $807.52 to
Skeen. This anount represents the interest rate paid by the Bank
on an 18-nmonth CD, as applied to Skeen's funds over the period
from August 27, 1995 to February 28, 1998. During this period,
the Bank held, but paid no interest on, the funds in Skeen’s
account. Under these circunstances, we do not find that the

trial court erred in awardi ng Skeen interest of $807.52.

V. Concl usi on

The judgnent of the trial court is affirnmed. Costs on
appeal are taxed to the appellant. This case is remanded to the
trial court for enforcenent of the judgnent and the collection of

costs assessed there, all pursuant to applicable |aw

Charl es D. Susano, Jr., J.



CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.

10



