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Thisisa persond injury case arisng out of a two-car collison between Margaret Cruze
(Pantiff/Appelee) and Deborah Bowlin (Defendant/Appdlee). Cruze sued Bowlin and Ford Motor
Company (Defendant/Appellant), dleging negligence by Bowlin in causng the accident. Cruze sued
Ford under the theory of negligence and srict product liability concerning dleged defects in Ford's
passenger restraint sysem on her 1994 Fort Escort. The Trid Court granted a directed verdict that
Defendant Bowlin was negligent in the operation of her vehicle and submitted to the jury the questions of
the dlocation of fault between Defendants Ford and Bowlin and the totd amount of Rantiff’s damages.
Thejury returned a verdict for Cruzein the amount of $6.56 million and apportioned 10% to Bowlin and
90% to Ford. Bowlin has not appealed. Ford appeds and states the issues on gpped as follows

1 Whether the trid court violates a defendant’s right to jury trid
when it submits the case in a form that requires the jury to
dlocate fault for dl of the plantff’'s damages dther to that
defendant, or to a co-defendant, or to both, and does not permit
the jury any other option.

2. Whether the trid court commits reversible error when it submits
a“crashworthiness” product lidhility case in a form that does not
ask the jury to determine the amount of the damages (out of 4l
those the plaintiff suffered in the accident) for which the product
manufecturer should share fault with the tort-feasor who caused
the accident.

3. Whether the trid court commits reversible error in a product liability case when it refuses
to ingruct the jury that compliance with government standards for vehide occupant crash
protection creates a rebuttable presumption that the vehide was not unreasonably
dangerous in that respect, where the plantiff aleges that the product was in a defective

condition and that the manufacturer was negligent.

4. Whether the judgment in a product ligbility case should be reversed where the liability
question was submitted to the jury with ingructions limiting that question to a dam of
negligence and where the evidence did not identify a specific error in the product’ s design

or manufacture, or link any such error with the manufacturer’s lack of due care.
For the reasons stated below, we afirm the judgment of the Trid Court.

BACKGROUND

Cruze was leaving a nursng home in her 1994 Ford Escort, headed north on Highway
11W in Grainger County when Bowlin, travding south on 11W, made a l&ft turn in her path. Bowlin's
Pontiac Grand Am collided with Cruze's Ford Escort, with the initid impact a the Ford’s left front

bumper. Bowlin sustained minor injuries. Bowlin’ s 4-year-old child, a passenger in her car, suffered no
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injuries, and her mother, dso a passenger, suffered injuries requiring five days’ hospitdization. Cruze
was wearing a manud lap seat belt with an automatic shoulder harness, which were in place when the
emergency crew arived to asss her. Her car was aso equipped with a driver-sde ar bag, which had
deployed. She suffered a cervicd fracture at C6-7, resulting in quadriplegia.

It is uncontested that Cruze was not a fault. Both Cruze and Bowlin dleged that Cruze's
injury was due to a defect in the Ford’s ar bag sysem. Cruze and Ford both presented to the jury
congderable expert tesimony. Cruze's expert tedtified that the injury was caused by the late deployment
of the ar bag and tha there could be no other reasonable explanation. Cruze aso presented expert
engineer testimony that the late deployment of the air bag was caused by design changes in the ar bag
crash sensor system utilized by Ford and because this particular unit was defective. He was dso critica
of Ford’s crash testing methods, which he opined should have predicted this unfortunate injury if the
teting had been more comprehensive.

Ford’ s experts attempted to show that Cruze’'s broken neck did not result from the air
bag but from the violence of the callison and the fragile nature of her body. One expert tedtified that the
injury occurred because of Cruze’s age (she was 76 years old) and ostecarthritic bones. Medicd expert
Dr. Robert Menddsohn tedtified that he had never seen an injury exactly like this but he was confident
that the air bag had played no rolein causing it. Verne Roberts tedtified that the absence of broken ribs
shows the ar bag did not hit Cruze with the force she contends. Ford’s expert tetified thet one cannot
get serioudy injured by an inflating ar bag unless she is within an inch of the ar bag cover when it
initiates, and Cruze could not have been in that pogtion with her seat belts on. If that much pressure had
been agpplied by the ar bag, it would have collgpsed the deering whed. A Ford accident
recongructionist testified that the crash itsdf could not have dowed down the activation of the air bag.
Ford’ s experts dso defended the qudlity of its crash testing.

At the close of the evidence, and prior to the jury charge, Cruze amended her complaint
to ry soldy on her negligence daims and on the gtrict lidhility theory of defective condition, withdrawing

her “unreasonably dangerous” theory. The Trid Court granted a directed verdict in Ford’s favor on
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Cruze' sdamsfor breach of warranty and failure to warn, and granted a directed verdict in Cruze’sfavor
that Bowlin had been negligent. The Court then submitted the case to the jury, which found that Cruze
had sustained $6,565,864.84 in damages and apportioned 90% of the fault to Ford, resuting in a
judgment againg Ford in the amount of $5,909,278.36. Bowlin was apportioned 10% of the faullt,
resulting in a judgment of $656,586.48 againgt Bowlin, which Bowlin does not appedl.

DISCUSSION

Our standard of review asto findings of fact by ajury inacivil actionislimited to

determining whether or not thereis any material evidence to support the verdict. Rule 13(d), T.RA.P.
The appellate courts do not determine the credibility of witnesses or weigh evidence on gpped from a
jury verdict. Where the record contains materia evidence supporting the verdict, the judgment based on
that verdict will not be disturbed on gpped. Reynolds v. Ozark Motor Lines, Inc., 887 SW.2d 822
(Tenn. 1994). A Trid Court’s conclusions of law are subject to a de novo review. Campbell v.
Florida Sed Corp., 919 SW.2d 26, 28 (Tenn. 1996).

Under Tennessee law, wereview thejury chargein itsentirety and consider it asa
wholein order to determine whether the Triad Court committed prgjudicid error. The chargewill not be
invalidated aslong asit fairly definesthe legd issuesinvolved in the case and does not midead the jury.
Otisv. Cambridge Mut. Firelns. Co., 850 SW.2d 439, 446 (Tenn. 1992).

Under Rule 3(e) of the Tennessee Rules of Appellate Procedure:

inall casestried by ajury, no issue presented for review shdl be

predicated upon error in the admission or exclusion of evidence, jury

instructions granted or refused, misconduct of jurors, parties or

counsd, or other action committed or occurring during thetrial of the

case, or other ground upon which anew trid is sought, unlessthe same

was specificaly stated in amotion for anew trid; otherwise such issues
will be treated as waived. [ Emphasis added].

TheJury Verdict Form

Ford’sissues 1, 2 and 4 rdate to the jury verdict form. In summary form, Ford clams:

(2) that theform denied itsright to ajury trid becauseit did not give the jury the option of deciding that
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neither defendant was at fault, (2) that the form did not separate damages for enhanced injuriesfrom
those that Cruze would have suffered anyway from the accident, and (3) that the form did not include a
specific reference to gtrict liability, therefore the jury verdict was based on negligence, and the evidence
waslegdly insufficient to support anegligence verdict againgt Ford.

We reproduce the verdict form complained of:

1 Congdering dl of thefault a 100%, what percentage of
thetotd fault is chargesble to each of the following

defendants:
Ford Motor Company % (0-100%)
Deborah S. Bowlin % (0-100%)

100%

2. Without consdering the percentage of fault found in Question
One, what total amount of damages, if any, do you find
were sustained by the Plaintiff,

Margaret H. Cruze $

We address thefirst issue, stated by Ford asfollows:
Whether thetrid court violates adefendant’ sright tojury tria when it
submitsthe casein aform that requiresthe jury to alocate fault for al of
the plaintiff’ s damages either to that defendant, or to a co-defendant, or
to both, and does not permit the jury any other opinion.
Ford arguesthat, since the jury was never given the option of deciding that neither defendant was at

fault, “[t]he Trid Court’ s submission amounted to an improper directed verdict that deprived Ford of its

righttoajury trid.” Ford arguesthat the verdict form required the jury to allocate 100% of fault to Ford

and/or Bowlin and did not allow the jury to alocate 0% of fault to both Ford and Bowlin. Ford
contends that the jury could have found the accident unforeseeable, in which case neither defendant
would have beenligble, citing Ford Motor Co. v. Eads, 457 SW.2d 28, 32 (Tenn. 1970), but the
jury was not given thisoption. Ford arguesthe Tria Court should have followed the verdict form
suggested by our Supreme Court in Mcintyrev. Balentine, 833 SW.2d 52, 59 (Tenn. 1992), which
Appellant saysrequires athree-step analysis. (1) was defendant negligent? (2) was defendant’s
negligence aproximate cause of plaintiff’ sinjury? (3) what are the percentages of fault among the

parties found to be at fault? Inthiscase, Ford arguesit requested this procedure be followed, and that

Page 5



its “congtitutiona right to jury trial was prejudiced when the Trid Court smply announced that Cruze
would obtain ajudgment for all her damages from the defendants. . . .”

Cruze saysthisissueis not properly before this Court because Ford never argued inits
Motion for New Tria that Ford was denied itsright to ajury tria because of the verdict form. T.R.A.P.
Rule 3(e). Further, Cruze maintainsthat Ford was not deprived of aright to jury trial becausethe Trid
Court’ sindructions and the verdict form clearly state that the jury could find Ford zero percent at fault.
Cruze ds0 argues that the tortfeasor need not be able to foresee the exact manner inwhichtheinjury
takes place, but merely the general manner, citing McClenahan v. Cooley, 806 SW.2d 767, 775
(Tenn. 1991).

We have reviewed the record for evidence of the parties’ discussonsasto the Tria
Court’ s proposed ingtructions and verdict form, which required the jury to find that Ford and/or Bowlin
were 100 percent at fault. Since we find Ford objected to the verdict form, both before it was given
and in its post-verdict motion, theissueis properly before this Court. Therefore, we must determine
whether the Tria Court’suse of thisverdict formin light of itsjury instructions hed the effect of depriving
Ford of its condtitutional right to ajury tridl.

Ford arguesthat “[w]hen atria court submitsacaseto the jury in afashion that does
not giveit the option of returning averdict for the defendants, it effectively grants adirected verdict and
violatesthe defendants’ condtitutiond right tojury trid,” and cites Lorentzv. Deardan, 834 SW.2d
316 (Tenn. Ct. App. 1992) for this proposition. We quote the holding of that case as pertinent here:

In spite of the above holding, we find it necessary to
reverse the judgment of thetria court and remand this
caseforanewtrid. Initsingructionsto thejury, the
tria court indicated that the plaintiffs were entitled to
rescission under the theories of fraud, misrepresentation,
or mutua misteke or, dternaively, violation of the
Tennessee Consumer Protection Act. On the verdict
form submitted to the jury, thetria court refused to
include an option where the jury could find for the
defendants. Apparently, thetria judge was of the
opinion that the defendants could not prevail under any

theory which they had advanced. The effect of these
ingructionswasto direct averdict for the plaintiffs even
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though they had not moved for such. See Morgan v.
Tennessee Central Railway Co., 31 Tenn. App. 409,
421, 216 SW.2d 2d 32, 37 (1948).

* * *

We conclude that the tria court’ sfailureto ingtruct the
jury asto each of the theories of the defendants, and
falureto include an ingruction that gave thejury the
option of returning averdict for the defendants,
congtituted prgjudicia error requiring anew trid.
Memphis Transit, 218 Tenn. at 316, 403 S.W.2d at
301. Seealso Marshv. Parton, 61 Tenn. App. 416,
454 S\W.2d 385 (1969).
This Court’ sholding in Lorentz was based on the fact that none of the defendantsin
Lorentz could have prevailed. In Lorentz, both defendants appealed and complained that the jury was
not given the opportunity to return averdict in their favor. Inthiscase, thejury did have the option of
returning averdict for Ford. To do so, the jury merely had to find Bowlin responsible for 100% of
plantiff’ sinjury and Ford responsible for 0%, which the jury certainly could have done. This option was
not availableto thejury in Lorentz. Bowlin has not appesled.
Taking into consderation the fact that the parties agree that Cruze should be assessed
0% of the fault, we find that the verdict form and the Trid Court’ sjury ingtructionsdid givethejury the
option of delivering averdict completely exonerating Ford, and therefore Ford’ s condtitutiond right to a
jury trial was not violated. For these reasons, Ford’ sfirg issueiswithout merit.
Ford states its second issue asfollows:
Whether the trial court commits reversible error when it submitsa
crashworthiness” product ligbility casein aform that does not ask the
jury to determine the amount of the damages (out of al those the plaintiff
suffered in the accident) for which the product manufacturer should
share fault with the tort-feasor who caused the accident.
Ford complainsthat “[t]he submission to the jury did not permit separating damages for any ‘ enhanced
injuries’ from those that Cruze would have suffered anyway.” Ford arguesthat, in Tennessee, such

cases asthisare to be determined in accordance with Ellithorpe v. Ford Motor Co., 503 SW.2d

516, 519 (Tenn. 1973). Ford arguesthat it did not cause the crash, and it’ sliability should belimited to
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the “second accident” injuries, i.e., thoseinjuries resulting from problems with the vehicle after theinitia
calligon (or, “crash worthiness”). Ford saysthe jury was not properly instructed that they must first take
out the damages cauised by the collision, for which Ford has no liahility, then Ford “shares responghbility”
for only the “second accident” injuries. Ford contendsthet, since the jury ingtruction given in this case
did not permit such acdculation, the only solutionisanew trid.

Cruze argues that, under Whitehead v. Toyota Motor Corp., 897 S.W.2d 684, 694
(Tenn. 1995), “[alny dam for ‘enhanced injuries’ isnothing morethan aclam for injuriesthat were
actually and proximately caused by the defective product.” Cruze arguesthat since fault includes
proximate or legal cause, thejury, by assessing 90% of the fault against Ford in question 1, aready
determined that Ford proximately caused 90% of Mrs. Cruze’s damages.

Thetrid record shows the parties discussed thisissue a length before the jury was
ingtructed, with Cruze arguing that the jury ingtructions as given correctly informed the jury that “thefault
portion covers both the negligence and the enhanced injuries,” therefore the verdict form should smply
ask for apercentage of fault against Ford and a percentage of fault against Bowlin, to avoid confusing
thejury and resulting in an inconsstent verdict. Ford, on the other hand, argued that the verdict form
must include “how much of Ford’ sfault or how much of her damages are over and above those that she
would have otherwise received in the accident. Ford’ s position is she got them al because of the
accident.” Plaintiff responded, “You’ re assuming that they’ re not going to listen to that part of the
charge which saysthey’ re only responsible for the enhanced injuriesthey caused . . . .” TheTrid Court,
after considering these arguments, specifically gpplied Whitehead v. Toyota, as cited above, and
denied Ford’ srequest to provide amore detailed or complex verdict form.

Our Supreme Court has provided an example of an appropriate specia verdict formin
casesinvolving gtrict products liability and other theories such asnegligence. Owens v. Truckstops of
America, 915 SW.2d 420 (Tenn. 1996). For comparison, we reproduce the Owens example beside
the verdict form used in this case.

“FN17. Thefollowing specia verdict form, as adopted to the specific alegations of the case,
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may be used in caseswhere ligbility is predicated upon strict products liability and other theories

such as negligence:
OwensVerdict Form:

Cruz Vedict Form:

Using 100 percent asthe total combined harm, 1.

find from a preponderance of the evidence the
percentage of the plaintiff’ sinjuries or damages
proximately caused by:

Congdering dl thefault at 100%,
what percentage of thetotdl fault

is chargeableto each of thefollowing
defendants:

The defective or unreasonably dangerous

product (Defendants A and B) % Ford Motor Co. %
Defendant X % Deborah S. Bowlin %
Defendant Y % 100%
Rantff %

2. Without considering the percentage of
fault found in Question One, what
total amount of damages, if any, do
you find were sustained by the Plaintiff,

(Totd must equa 100%)

Signature of Foreman i Margaret H. Cruz

Taking into congderation the fact that, in this case, the parties agree that Margaret Cruze
'sfault was zero percent, we think the verdict formin light of the jury instructions given, was satisfactory
and enabled the Trid Court to render judgment. Our Supreme Court has recently held:

Well-settled law requires courts to construe the terms of averdictina

manner that upholdsthejury’ sfindings, if itisableto do so. See

Briscoev. Allison, 200 Tenn. 115, 125-126, 290 S.W.2d 864, 868

(1956). Evenif averdict isdefectivein form, it isto be enforced if it

aufficiently defines an issuein such away asto enable the court to

intdligently articulate ajudgment. See Arcata Graphics Co. v.

Heidelberg Harris, Inc., 874 SW.2d 522, 527 (Tenn. App. 1993).

Concrete Spaces, Inc. v. Henry Sender, et al, No. 01S01- 9812-CH-00224 (Tenn., filed August
30, 1999, for publication.)

In Concrete Spaces, our Supreme Court remanded the case for anew tria because the
verdict form used required the Court to speculate “that compensatory damages were awarded solely on
aviolation of the Tennessee Consumer Protection Act and that the award of punitive damages was

[therefore] improper.” The verdict form used “leaves open the possibility that the jury wrongly awarded
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punitive damages in conjunction with the Consumer Protection Act rather than in connection with a
common law claim for recovery.”

No such problem existis with the jury ingtructions and verdict form used inthiscase. The
jury was asked to assess damages totaing 100% againgt either Bowlin or Ford, or both. The verdict
form cannot be consdered without aso looking at the instructions given by the Tria Court to thejury.
We must presume that the jury followed theingtructions. Perkinsv. Sadler, 826 S.\W.2d 439,
443(Tenn. Ct. App. 1991). Specificdly, the Trid Court ingtructed the jury on theissue of Ford’'s
possible fault for any enhanced injuries asfollows:

Accordingly, Ford Motor Company is not responsiblefor any injuries

except those proximately caused by Ford Motor Company. Ford

Motor Company can only be responsible for any enhanced injuries.

Now, enhanced injuriesrefersto the plaintiff’ sinjuries, if any, that were

caused by defects, if any, in the 1994 Fort Excort, or because of Ford’s

negligence, if any, over and above those injuries that probably would

have occurred as aresult of the accident absent any defect caused by

Ford.

Thefadlacy of Ford’ s position concerning its second issue is evident from the language
used by Ford in stating the second issue. Inits second issue, Ford saysthat the Tria Court committed
reversible error by not submitting averdict form that would “. . .ask the jury to determine the amount of
damages (out of al of those Cruze suffered in the accident) for which the product manufacturer should
share fault with the tort-feasor who caused the accident.” Ford maintains that the submission to thejury
did not dlow the jury to separate damages for Cruze’s “enhanced injuries” from any damagesthat Cruze
would have suffered anyway. Cruze did not sue Bowlin and Ford asking for damages resulting from a
multitude of injuries. Rather, Cruze sued for damages resulting only from oneinjury, the cervicd fracture
at C6-7 which resulted in her quadriplegia. Thejury ingtructions given by the Tria Court and the verdict
form used asked thejury to determine the amount of fault, if any, which Ford should sharewith Bowlin
for the oneinjury complained of by Cruze. Under the ingtructions given to the jury and the verdict form

submitted to the jury, the jury would have determined that Ford had no fault for the one injury suffered

by Cruzeif they had decided that it was not an “enhanced injury.” The jury determined otherwise.
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Accordingly, wefind that Ford’ s second issue is without merit.

Ford statesits fourth issue as follows:

Whether the judgment in a product liability case should be reversed

wherethe ligbility question was submitted to the jury with instructions

limiting that question to aclaim of negligence and where the evidence did

not identify a specific error in the product’ s design or manufacture, or

link any such error with the manufacturer’ slack of due care.

Ford argues that “[t]he evidence waslegdly insufficient to support the verdict as the case was submitted
tothejury.” Ford contendsthe jury ingtructions only charged negligence, not strict liability, and
negligence was not proven againgt Ford.

Cruze contends that, nowherein Ford’s Memorandum of Law in support of its
post-verdict motion did Ford raise the issue that negligence was the only claim that went to the jury and
that there was not sufficient evidence to support a verdict on negligence. Cruze arguesthat under Rule
3(e) of the Tennessee Rules of Appd late Procedure, Ford cannot raise thisissue on appeal. Further,
Ford requested Specia Instruction No. 8, so it cannot now complain that the Court gave that
indruction. Moreimportantly, Cruze contends that the instructions as awhole sufficiently
presented her gtrict ligbility theory for thejury’ s consideration, and thetria court properly performed its
roleas 13" juror. Therefore, this Court must uphold the jury’ sverdict if thereis any materid evidence
to support the verdict, citing Ellisv. White Freightliner Corp., 603 SW.2d 125 (Tenn. 1980).

We again examine Ford’ s post-verdict motion to determine whether thisissueis
properly before us, since “it iswell-settled that issues not raised at triad may not be raised for the first
timeon gpped.” Smpsonv. Frontier Community Credit Union, 810 SW.2d 147, 153 (Tenn.
1991); DHSvV. DeFriece, 937 SW.2d 954, 960 (Tenn. Ct. App. 1996). Wefind Ford’'s
post-verdict motion did raise thisissue, and it is therefore properly before us.

On theissue of whether the jury ingtructions charged both negligence and gtrict liability,
the record in this case shows that Defendant’ s Specid Ingtruction No. 1 was given, asfollows:.

(Underlining occursintheorigingl.)

SPECIAL INSTRUCTION NO. 1-T.P.I.2.40-
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PREPONDERANCE OF THE EVIDENCE (MODIFIED):

Inthisaction, the plaintiff has the burden of establishing by a
preponderance of the evidence all of the facts necessary to prove her
clams against Defendant Deborah S. Bowlin and Defendant Ford
Motor Company.
Asl will ingruct you in greater detail heresfter, the Court has
determined as amatter of law that Defendant Deborah S. Bowlin acted
negligently in causing the accident in which Mrs. Cruzewasinjured.
Therefore, with respect to Mrs. Bowlin, you must only determine Mrs.
Cruze’ sdamages, if any, legaly caused by Mrs. Bowlin’ snegligence.
With respect to the Defendant Ford Motor Company, Plaintiff must
provethefollowing:
1. That the 1994 Ford Escort designed and manufactured by Defendant
Ford Motor Company wasin adefective condition when it left Ford’s
control; or Ford was negligent in the design, manufacture or testing of
the product.
2. That the 1994 Ford Escort was expected to and did reach Plaintiff
without substantia changeto its condition after it left Ford’ s possession;
3. The defective condition or negligence wasthe legal cause of the
damages sudtained by Plaintiff.
Theterm “preponderance of the evidence” meansthat amount of
evidence that causes you to conclude that an dlegation is probably true.
To prove an dlegation by a preponderance of the evidence, aparty
must convince you that the dlegation ismore likely true than not true. If
the evidence on aparticular issue is equaly baanced, that issue has not
been proven by a preponderance of the evidence and the party having
the burden of proving that issue hasfailed. Y ou must consider dl of the
evidence on eachissue.
AUTHORITY: T.P.I. 240 (MODIFIED); Tenn. Code Ann.

§ 29-28-105.

The Tria Court also charged the jury asfollows:

With respect to the defendant, Ford Motor Company, the plaintiff must
prove thesefollowing things. First of dl, that the 1994 Ford Escort
designed and manufactured by the defendant, Ford Motor Company,
was in adefective condition when it left Ford’ s control, or Ford was
negligent in the design, manufacture, or testing of that particular product.
Second of al, that the 1994 Ford Escort was expected to and did reach
Cruze without substantial change to its condition after it left Ford’s
possession. And third, that the defective condition or the negligence of
Ford wasthelegal cause of the damages sustained by Mrs. Cruze.

These are but a portion of the ingtructions given to the jury by the Trid Court that
pertained to the strict liability claim of Cruze againgt Ford. Wefind that the jury ingtructions, taken asa
whole, do present Cruze’ stheory of drict ligbility aswell as her theory of negligence.

Evenif Ford were correct that the liability question was submitted to the jury only with
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ingructions pertaining to aclam of Ford’ s negligence, Ford’ sargument would still fail. Findingsof fact
by ajury inacivil action shall be set asde only if thereisno materia evidence to support the verdict.
Rule 13(d), Tennessee Rules of Appellate Procedure. Asdiscussed earlier in this opinion, the record
before us contains materid evidence, the Plaintiff’ s experts’ testimony, to support afinding by the jury of
negligence by Ford. For these reasons and those discussed above, we find Ford’ sfourth issueto be
without merit.

Applicability of “ Federal Motor Vehicle Safety Standards”

Ford gatesitsthird issue asfollows;

Whether thetria court commitsreversible error in aproduct liability

casewhen it refusesto ingruct the jury that compliance with government

standards for vehicle occupant crash protection creates arebuttable

presumption that the vehicle was not unreasonably dangerousin that

respect, where the plaintiff alegesthat the product wasin a defective

condition and that the manufacturer was negligent.

Ford, in short, contends that “[t]hetrid court erroneoudly refused to ingtruct the jury on
the rebuttable presumption arisng from compliance with government sandards.” Ford argues that
Tenn. Code Ann. § 29-28-104 (1980) establishes that compliance with an applicable government
standard creates arebuttal presumption that the product is not unreasonably dangerous, and the
evidence was undisputed that the Ford Escort wasin compliance. Although Cruze withdrew her clam
that the Ford Escort was unreasonably dangerous during the charge conference and that claim was not
submitted to the jury, Ford contends this did not preclude submission of the requested instruction, since “
where aspecial ingtruction that has been requested, is a correct statement of the law, isnot included in
the general charge, and is supported by the evidence introduced at trid, the court should give the
indruction.” Underwood v. Waterdlides of Mid-Am., Inc., 823 SW.2d 171, 178 (Tenn. Ct. App.
1991).

Cruze arguesthat Tenn. Code Ann. § 29-28-104 refers to performance standards, not

design standards in this case, because the applicable standards, “Federd Motor Vehicle Safety

Standards,” prescribe minimum standards for “performance” and specificaly exclude “desgn.”
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Therefore, Cruze argues the specia ingtruction requested was inapplicable to these facts and should not
have been charged to thejury. The 10" Cir. hasruled, based on asimilar Kansas satute, that if the

FMV SS does not cover the allegedly defective component, then the manufacturers’ compliance with the
standard does not entitle them to the rebuttable presumption. Compton v. Subaru of America, Inc.,
82 F.3d 1513 (10" Cir. 1996).

Further, Cruze arguesthat, in Tennessee, legidative history showsthat the “Tennessee
Products Liability Act of 1978” createsliability on the part of the manufacturer, under Tenn. Code Ann.
§ 29-28-105(a) when the product is defective OR unreasonably dangerous, which isan intended
departure by our legidature from the 402A Restatement (Second) of Torts rule requiring both defect and
unreasonably dangerous. Ray v. Bic Corp., 925 SW.2d 527, 529 (Tenn. 1996). Cruze contends that
her claim as shown by the proof wasthat the air bag was defective, and ajury charge about arebuttable
presumption that the air bag was not unreasonably dangerous was not appropriate.

Tenn. Code Ann. § 29-28-105(a) does providefor liability on the part of a
manufacturer where the product is either defective or unreasonably dangerous. It does not require both.
Cruze withdrew her claim that Ford’ s product was unreasonably dangerous. The jury was not faced
with the task of deciding, based upon the evidence before them, whether or not Ford’ s product was
unreasonably dangerous. Ford’srequested ingtruction that compliance with the government standards
by Ford’ s vehicle created a rebuttable presumption that the vehicle was not unreasonably dangerous
was related to an issue that did not go to thejury.  The Tennessee Legidature has determined that under
Tennessee product law, recovery is available for defective products or for unreasonably dangerous
products. A product need not satisfy both criteriain this state. Ford’ srequested jury instruction would
have improperly negated thislegidatively enacted standard.

Thejury did not have the issue of whether or not the Ford Escort was unreasonably
dangerous submitted toit. Thefailure of the Trial Court to issue Ford’ s requested jury ingtructions
concerning compliance with government safety standards was not error. Ford’ sthird issueiswithout

merit.
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CONCLUSION

The judgment of the Trial Court isaffirmed and this cause is remanded to the Tria Court
for such further proceedings, if any, as may be required, cons stent with this Opinion, and for collection

of the costs below. The costs on appeal are assessed againgt Ford.

D. MICHAEL SWINEY, J

CONCUR:

HERSHEL P. FRANKS, J.

CHARLESD. SUSANO, JR., J.
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