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OPINION



We granted this appeal to determine whether asentencing court may apply an enhancement
factor based on facts underlying an offense for which the defendant has been acquitted.

The defendant, Johnny Edd Winfield, wasindicted for the offenses of aggravated assault by
use of a deadly weapon and assault, and he was convicted of two counts of assault.! Inimposing
concurrent sentences of eleven monthsand twenty-ninedays,? thetrial court found four enhancement
factors based on the defendant’ s conduct: a history of criminal convictions and criminal behavior;
ahistory of unwillingnessto complywith the conditions of rel ease; the offensewas committed while
thedefendant wason bail; and the offense was committed under circumstancesinwhich thepotential
for bodily injury was gred. Tenn. Code Ann. § 40-35-114(1), (8), (13)(A), & (16) (1997).

The Court of Criminal Appeals concluded that the record did not support the trial court’s
findings of two enhancement factors: that the offense was committed while the defendant was on
bail and that the potential for bodily injury wasgreat. The court however upheld the sentences after
finding that Winfield “used” adeadly weapon during one of the offenses, an enhancement factor the
trial court had not applied. Tenn. Code Ann. § 40-35-114(9).> The defendant argues that it was
erroneous to apply this factor because he was acquitted of the charge of aggravated assault with a
deadly wegpon and convicted of the lesser offense of assault.

After reviewing therecord and applicablelaw, we conclude that asentencing court may apply
an enhancement factor based on facts underlying an offense for which the defendant has been
acquitted so long as the facts are established in the record by a preponderance of theevidence We
further concludethat ord narily an gppellatecourt conducting adenovo review isnot precluded from
applying an enhancement factor that was not applied by the trial court. In this case, however, there
was conflicting evidence regarding the use of a deadly weapon that required the trial court to make
specific findings and credibility determinations. Given the absence of such findings, we conclude

! A person commits the offense of assault who “(1) [i]ntentionally, knowingly or

recklessly causes bodily injury to another; (2) [i]ntentionally or knowingly causes another to
reasonably fear imminent bodily injury; or (3) [i]ntentionally or knowingly causes physicd contact
with another and a reasonable person would regard the contact as extremely offensive or
provocative.” Tenn. Code Ann. § 39-13-101(a) (1997). A person commits aggravated assault who
commits an assault that causes serious bodily injury to another or commits an assault while using
or displaying adeadly weapon. Tenn. Code Ann. 8 39-13-102(a)(1) (1997). Thejury also convicted
Winfield of possession of drug paraphernalia, but thetrial court granted ajudgment of acquittal on
this count.

2 Eleven months and twenty-nine days is the maximum term for a dass A

misdemeanor. Tenn. Code Ann. § 40-35-111(e)(1) (1997).

3 AlthoughtheCourt of Criminal Appealsstated that Winfield“used” adeadly weapon,
the statute requires that a defendant “ possessed or employed a firearm, explosive device or other
deadly weapon during the commission of the offense.” Tenn. Code Ann. § 40-35-114(9) (1997).
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that the Court of Criminal Appeals ered in applying the deadly weapon enhancement factor. We
nonetheless affirm the judgment because the two remaining enhancement factors warrant the
sentences imposed.

BACKGROUND

Thedefendant, Johnny Edd Winfield, had an argument with hisgirlfriend, Sharon Kennemer,
that escalated into violence. Kennema’ sten-year-old son, JeremiaK ennemer, wasupstairswatching
television with his cousin, Scottie Kennemer, when he heard his mother yelling for someoneto call
the police. Jeremia went downstairs and found Winfield standing over his mother and holding a
lamp over her head.

Jeremiatestified that when hetried tocall 911, Winfield cut thetel ephone cord with apocket
knife, held him against awall, and cut hislip with the knife. Sharon Kennemer threw an empty beer
bottle at Winfield, which hit the wall and shattered. The glass caused cuts to the aim of Scottie
Kennemer, who by that time had also come downstairs. Jeremia and Scottie fled to their
grandmother’ s home, which was nearby. Their grandmother called 911.

Officer Iran Meadows, Chattanooga Police Department, testified that she responded to a
“stabbing” call and that she saw Jeremia and Scaitie Kennemer at their grandmather’s home.
Scottie had cuts on his arm and hand. Jeremia had a two-inch cut over his mouth, which was
“gushing” blood. Meadows cd led paramedics due to the heavy bleeding from Jeremiad sinjury.
Meadows proceeded to the home of Sharon Kennemer, where she found and arrested Winfield.

There was conflicting evidence at trial regarding the manner in which Jeremiawas injured.
Jeremiatestified that Winfield cut himwith aknifeand that he wasteken tothe hospital and received
stitchesin hislip. Jeremiaadmitted, however, that he told the investigating officer that he had been
hit with the telephone. Moreover, although Jeremiatestified that he told hospital staff that he had
been cut with aknife, the history summarized inthe hospital medical records, which were admitted
into evidencewithout objection, indicated that Jeremiareceiveda“lip laceration” from being“ struck
in the mouth with a bottle.”* Similarly, Officer Meadows testified that she learned at the hospital
that Jeremia had been cut with atelephone or abottle. Finally, Sharon and ScottieKennemer both
testified that they did not know how Jeremiawas injured.

Thejury acquitted Winfield of aggravated assault but convicted him of the lesser offense of
assault against Jeremia Kennemer. The jury also convicted Winfield of assault against Sharon
Kennemer. Thetrial court imposed the maximum sentence of eleven months and twenty-ninedays
for each offense after finding four enhancement factors. The Court of Criminal Appeals held that
two of the enhancement factorswere not supported by the record but affirmed the sentences after
finding the additional enhancement factor that Winfield committed the offense against Jeremia

4 JeremiaKennemer’ saunt islisted asthe person whofilled out the hospital forms, but

it is not clear who gave the medical history or complaint.
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Kennemer with a deadly weapon. Tenn. Code Ann. 8§ 40-35-114(9).

Winfield sought permission to gopeal, arguing that the Court of Criminal Appeas
erroneously applied an enhancement factor based on facts underlying an offensefor which he was
acquitted. We granted the appeal to review this question of first impression.

ANALYSIS

AsthisCourt has not previously addressed theissue presented in this case, we will begin our
analysisby reviewing the United States Supreme Court’ s decision in the similar case of Waitts v.
United States, 519 U.S. 148, 117 S. Ct. 633, 136 L. Ed. 2d 557 (1997). The Watts Court,
interpreting the federal sentencing guidelines, held that a verdict of acquittal does not preclude the
district court from considering facts underlying a charge for which there has been an acquittal,
provided that the facts have been established by a preponderance of the evidence. 519 U.S. at 156,
117 S. Ct. at 637. The rationale was twofold: first, an acquittal requires a finding of reasonable
doubt by the jury but does not establish factual innocence; and second, facts relevant to sentencing
must be proven by a preponderance of the evidenceand not beyond a reasonable doubt. Id.

We recently employeda similar analysisin State v. Carico, 968 SW.2d 280 (Tenn. 1998).
The defendant was convicted of the aggravated rape of his step-daughter. The trial court, finding
that there had been evidence of sexual acts other than the single count for which the defendant was
convicted, enhanced the sentence based on the defendant’ shistory of criminal behavior. Tenn. Code
Ann. § 40-35-114(1). We held that the Sixth and Fourteenth Amendments to the United States
Constitution did not prohibit the sentencing court from considering prior criminal behavior for which
there has been no conviction. Carico, 968 SW.2d at 287. Like the United States Supreme Court
in Watts, we stressed that factsrel evant to sentencing must be established by apreponderance of the
evidence and not beyond a reasonable doubt. |d.

We believe that allowing a sentencing court to consider facts underlying achargefor which
there has been an acquittal is als consistent with the overall statutory scheme under the Criminal
Sentencing Reform Act of 1989. The Act requires the sentencing court to consider abroad range
of factors including “the evidence received both at the trial and at the sentencing hearing, the
presentence report, statutory principles of sentencing, the argument of counsel, the nature and
characteristicsof the offense, mitigating and statutory enhancement factors, statements made by the
offender, and the potential for rehabilitation or treatment of the offender.” State v. Pearson, 858
S.W.2d 879, 885 (Tenn. 1993). With regard to enhancement factors, we have observed that the
statuterequiresonly that they be* appropriatefor theoffense” and “ not themsel ves essential elements
of the offense.” Tenn. Code Ann. § 40-35-114; see State v. Poole, 945 S\W.2d 93, 95 (Tenn. 1997).
The Act does not precludeconsideration of facts proven by a preponderance of the evidence even
where the facts are the basis of a charge for which there has been an acquittal.

Accordingly, wehold that asentencing court may apply an enhancement factor based onfacts
underlying an offense for which the defendant has been acquitted, so long as the facts have been
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established in the record by a preponderance of the evidence.> We now turn to the question of
whether the Court of Criminal Appeals properly applied the “deadly weapon” factor in this case.

When reviewing the length, range or manner of service of a sentence imposed by the trial
court, the appellate court must conduct “ade novo review on the record with a presumption that the
determinations made by the [trial] court [we]re correct.” Tenn. Code Ann. § 40-35-401(d) (1997).

Tofacilitate appellatereview, thetrial court “must place ontherecorditsreasonsfor arriving
at the final sentencing decision, identify the mitigating and enhancement factors found, state the
specific facts supporting each enhancement factor found, and articulate how the mitigating and
enhancement factors have been evaluated and balanced in determini ng the sentence.” Poole, 945
S.W.2d at 96.

Where the trial court falsto comply with the statutory provisions of sentencing, appellae
review isde novo without apresumption of correctness. 1d. Moreover, if, asinthe present case, the
trial court does not apply an enhancement factor, the appellate court is not precluded from applying
the factor when undertaking its de novo review, if the factor is appropriate for the offense and
established in the record. Pearson, 858 S.W.2d at 885.

Here, the Court of Criminal Appeals found that the sentence for Winfield's conviction for
the assault of Jeremia Kennemer could be enhanced based on the “ deadly weapon” enhancement
factor in Tenn. Code Ann. 8 40-35-114(9). In this case, however, there was conflicting evidence
with regard to this factor, which hinged largely upon the credibility of a witness.® Although the
minor victim testified that Winfield cut him with a pocket knife, he had made an inconsistent
statement to the investigating officer about the cause of theinjury. Similarly, the hospital medical
recordsrecitethat the source of the lip laceration was a beer bottle. We also observethat therewas
no evidence that a knife was recovered from Winfield or from the scene or even that the telephone
cord had been cut. The conflict in the evidence is further underscored by the fact that the jury
acquitted Winfield of aggravated assault.

Accordingly, in our view the jury’s acquittal on the charge of aggravated assault did not
precludethe application of thisenhancement factor. I1tdid, however, under the circumstancesof this
case, requirefactual findingsto be made by thetrial court toresolvethe conflictsinthe evidence and

5

The singlepublished case relied upon by the defendant, Statev. Embry, 915 S.W.2d
451 (Tenn. Crim. App. 1995), is therefore overruled to the extent that it is inconsistent with this
opinion.

® The Court of Criminal Appeals, in discussing the sufficiency of the evidence, noted
that the evidence conflicted with regard to the cause of Jeremia sinjury. Thecourt did not allude
to this conflicting evidence, however, when it applied the deadly wegpon enhancement factor.
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to make credibility determinaions.” Thetrial court heard the testimony and viewed the witnesses
and isin a superior position to an appellate court to make such findings in a case where thereis
conflicting evidence regarding the existence of an enhancement factor. Cf., Pearson, 858 S.W.2d at
885 (Court of Criminal Appealsproperly enhanced sentence based on defendant’ s criminal record
set forth in the presentence report); State v. Adams 864 SW.2d 31, 34 (Tenn. 1993) (this Court
applied enhancement fectors for defendant’s criminal record and abuse of position of trust, but
declined to apply two other enhancement factors where the record did not contain sufficient facts).

Under the circumstances of this case, in which there was conflicting evidence and an
acquittal onthegreater charge of aggravated assault, we concludethat the Court of Criminal Appeals
erred in applying the deadly wegpon enhancement factor absent specific factual findings made by
thetrial court. This does not, however, require that the sentence be reduced. The two remaining
enhancement factors applied by thetrial court —that Winfield had a history of criminal convictions
and behavior and that he had a history of unwillingness to comply with conditions of release — are
fully supported by the record. Tenn. Code Ann. 8 40-35-114(1) & (8). The presentencereport, for
example, indicatesthat Winfield hasat |east fifteen convictionsfor misdemeanors, not including the
present charges. These enhancement factors substantially outweighed the mitigating factor found
by the trial judge that Winfield was receiving treatment for his alcohol abuse. Accordingly, we
affirm the Court of Criminal Appeals judgment.

CONCLUSION

We conclude that a sentencing court may apply an enhancement factor based on facts
underlying an offense for which the defendant has been acquitted. We also conclude that the Court
of Crimina Appeas erred in applying the deadly weapon enhancement factor under the
circumstances of this case absent specific findings of fact by the trial court. We, however, have
further determined that the sentence should not be reduced because the two remaining enhancement
factors applied by the trial court are sufficient to support the sentence The judgment of the Court
of Criminal Appealsis affirmed. It appearing from the record that the defendant is indigent, costs
are assessed to the State of Tennessee.

! Indeed, even in caseswherethere has not been an acquittal, we have stressed that the

better practice is for the trial court to make the necessary findings regarding enhancement and
mitigating factors. Pearson, 858 S.W.2d at 885.
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