IN THE SUPREME COURT OF TENNESSEE
AT JACKSON
April 2, 2002 Session

STATE OF TENNESSEE v. CHRISTOPHER M. FLAKE

Appeal by permission from the Court of Criminal Appeals
Criminal Court for Shelby County
No. 97-09256  Bernie Weinman, Judge

No. W2000-01131-SC-R11-CD - Filed August 29, 2002

The defendant was charged with attempted first degree murder for shooting the victim, a pastoral
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OPINION

Facts
As stated, the facts surrounding the shooting are not disputed. However, the issue in this
appeal is whether the jury erroneously rgected the insanity defense Because a jury may in
determining a defendant’ s sanity consider the facts surrounding the crime aswell as the testimony
of lay and expert witnesses, the proof offered at trial is summarized in detail hereafter.

On March 19, 1997, the defendant, twenty-five-year-old Christopher Flake, applied to
purchase aJennings .25 automatic pistol at Gunsand Ammoin Memphis, Tennessee. He compl eted
aform, providing background information that indi cated he was not addicted to drugs or alcohol and
had never been hospitalized or treated for mental illness. The application was processed; theretailer
received the Sheriff’s Department clearance for the defendant to purchase the gun; and on April 4,
1997, the defendant picked up the weapon. At thistime, the defendant completed a second form,
again indicating in response to specific questions that he had not used drugs or been committed to
amental institution.

The victim, Turner Carpenter, was a pastoral counsdor at Central Church in Memphis,
Tennessee. Carpenter was introduced to the defendant about six weeks prior to the shooting by the
senior pastor of Central Church. At that time, Carpenter was told that the defendant was an
alcoholic, who despite three years of sobriety, was unable to “get any peace.” The defendant
scheduled threeindividual counseling sessionswith Carpenter, but the defendant, who wasworking
and was enrolled in a criminal justice program at the University of Memphis, cancelled on each
occasion because of scheduling conflicts. After thethird cancellation, Carpenter recommended that
the defendant participate in supervised group sessions at Central Church until his coll ege and work
schedule improved. The defendant agreed.

Carpenter next saw the defendant at approximately 6 p.m., on Sunday evening, April 6, 1997.
Carpenter was meeting with a parishioner, Patricia Ann Hoffman, in his office at the church when
the defendant "stuck his head in" the door and inquired if he could meet with Carpenter. When
Carpenter responded that he would meet with the defendant in fifteen minutes, the defendant shook
hishead in disapproval but exited the office. Severa minuteslater, upon hearing adoor openinthe
waiting areaoutside hisoffice, Carpenter exited hisoffice and saw the defendant in thewaiting area.
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After nodding to the defendant, Carpenter turned and walked back toward his office, intending to
concludehismeeting with Hoffman. The defendant followed Carpenter downthehdlway, however,
yelling Carpenter’ snameand brandishing agun. Obviously bewildered by the defendant’ sbehavior,
Carpenter asked, “Are you kidding? The defendant responded that he was not kidding and shot
Carpenter. The bullet struck Carpenter’s outstretched hand, traveled between his index and ring
fingers, through hisarm, diaphragm, and liver, and lodged in hisback, whereit remained at thetime
of trial.

When he was shot, Carpenter fell to thefloor, and in doing so, turned toward Hoffman, who
was seated on a sofa not readily apparent from the defendant’s position in the doorway. When
Hoffman began to scream, the defendant turned toward her and held the gun to her head for some
moments. The defendant did not shoot Hoffman, and after the defendant fled, Hoffman quickly
summoned assistance, and Carpenter survived the shooting.

At trial, Carpenter characterized the shooting as "totally off the wall, weird, and crazy.”
Carpenter stated that there wasno ill will between him and the defendant, and Carpenter could not
provide a rational explanation for the defendant’s behavior. Carpenter further testified that the
defendant appeared normal and spoke in asoft voice when hefirst arrived at the church office. Just
before the shooting, however, Carpenter described the defendant as “horrible looking,” “ crazed,”
like "the devil himself,” yelling the victim’s name in an “abnormal” voice.

Shortly after the shooting, Officer Robert Brandon Lampley was directed to the defendant’ s
residence in Germantown to await the defendant’s arrivd. Officer Lampley parked so he could
observethedefendant’s driveway. About thirty to forty-five minuteslater, avehicle pulled into the
driveway, and the defendant exited thisvehicle. Officer Lampley and another officer walked up the
driveway with guns drawn, and yelled, “Christopher.” The defendant stopped, and a man, who
Officer Lampley later learned was the defendant's father, walked out of the houseand instructed the
defendant to cooperate. After conducting a pat-down search, the officers handcuffed the defendant
and placed him in the patrol car. Officer Lampley said the defendant showed no emotion when he
was arrested.

A short time later Detective Johnny Brown verbally advised the defendant of his Miranda
rights and asked the defendant if he knew why the officers were there. The defendant responded,
“yes.” When Detective Brown told the defendant he needed the weapon, the defendant advised that
it was located in the vehicle's glove compartment.  Detective Brown read a consent to search form
to the defendant, and the defendant executed the form, which was witnessed by two officers.
Detective Brown then opened the glove compartment and seized the pistol. Detective Brown said
the defendant looked “tired” and ‘kind of distraught,” at this time, but he was otherwise behaving
normally.



In support of the affirmative defense of insanity,* the defendant offered the testimony of
several mental health professionals, including, Dr. Lynne Zager, Dr. Hilary Linder, RebeccaSmith,
apsychiatric social worker, Dr. Rokeya Farooque, Dr. Sam Craddock, and Dr. John Hutson.

Dr. Lynne Zager isaclinical psychologist and Director of the Forensic Services Program at
Midtown Mental Health Center, a private not-for-profit mental health center. Dr. Zager evaluated
the defendant pursuant to a court order from October 17, 1997 to January 28, 1998, to determine his
competency to stand trial and his mental state at the time of the shooting. Dr. Zager was certified
asaforensic evaluator in 1983 and had conducted such eval uations since that time, often testifying
asan expert witness, including aprior hearing to determinethedefendant’ scompetency to stand trial
where she testified for the prosecution. In conducting the competency evaluations, Dr. Zager
persondly interviewed the defendant and reviewed the results of psychological tests previously
administered. Dr. Zager opined that on April 6, 1997, the defendant suffered from paranoid
schizophrenia, asevere mental disease or defect. Shealso opined that thedefendant had been unable
to appreciate the wrongfulness of his conduct in shooting Turner Carpenter. In forming these
opinions, Dr. Zager relied in part upon Dr. Janet Johnson’ s medical records, > which indicated that
Dr. Johnson saw the defendant twice during the week prior to the shooting, once for a regular
appointment on April 1, 1997 and again on April 3, 1997, three days prior to the shooting, at the
request of the defendant’ s father “because of [the defendant’ s| bizarre behavior.” One example of
the defendant’ s bizarre behavior described in Dr. Johnson’s records was an incident where the
defendant, upon seeing aman working outside onafarm, placed hisprescription Prozac medication
in the man’s mailbox because he “felt that the man wasin need of help.” Accordingto Dr. Zager,
the defendant’s mental problems were not apparent in a structured interview involving forms and
questions about basic information. The problems became apparent, Dr. Zager explained, when the
defendant was asked open-ended questionswhich dlowed himto sharehisbizarre and falsebeliefs.

On cross-examination, Dr. Zager admitted that the defendant described
the victim as “huggie, touchy” and suspected that the victim was homosexual > Dr. Zager also
acknowledged that the defendant’s score on the Minnesota Multi-Phasic Personality Inventory -
Second Edition (“MMPI-II") wasindicative of malingering. Furthermore, according to Dr. Zager,
the defendant first mentioned hearing voices, i.e., experiencing auditory hallucinations, after hewas
arrested for thiscrime. Despiteaten year history of mental health treatment preceding hisarrest, the
defendant had neither previously mentioned auditory hallucinations nor previously been diagnosed
as schizophrenic. The defendant had been previously diagnosed with depression, mixed chemical
dependency, oppositional disorder, which is characterized by resisting authority and refusing to

1The defendant was found incompetent to stand trial on several occasions. After receiving treatment, including
anti-psychotic medication, the defendant was finally determined to be competent to stand trial in February of 1999, and
his trial began November 15, 1999.

2Dr. Johnson was deceased at the time of trial.

3The proof indicated that the victim was not homosexual .
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follow rules, and major affective disorder, which is characterized by severe mood problems rather
than thought psychosis.

Testifying next for the defensewasDr. Hilary Linder, apsychiatrist employed since 1994 by
the State of Tennessee at Western Mental Health Institute (“Western™). Dr. Linder began treating
and evaluating the defendant in November of 1998, after the defendant had been declared
incompetent to stand trial, with the goal of assisting the defendant attain competency to stand trid.
To thisend, Dr. Linder prescribed medication and counseling sessions. Dr. Linder testified as an
expert witness on behalf of the prosecution at prior proceedings to determine the defendant’s
competency to stand trial, but he opined at tria that the defendant suffers from paranoid
schizophreniaand has suffered from thisseveremental illnesssincehisearly teenyears. Inaddition,
Dr. Linder opined that, on April 6, 1997, the defendant could not appreciatethe wrongfulness of his
actions in shooting the victim. Based on thirty-three years experience practicing psychiatry, Dr.
Linder opined that the defendant was not malingering mental illness.

On cross-examination, Dr. Linder conceded that, despite ten years of prior mental health
treatment, the defendant had not been diagnosed as schizophrenicprior to hisarrest. Dr. Linder also
acknowledged that prior to his arrest the defendant had not reported auditory hallucinations, a
symptom critical to a diagnosis of schizophrenia. Had the defendant never reported auditory
hallucinations, Dr. Linder conceded that the defendant most likely would have been diagnosed with
anti-socia persondity disorder, anon-psychotic illness manifested by aninability to follow thelaw,
which generallyisnot considered aseveremental diseaseor defect capabl e of supportinganinsanity
defense. Dr. Linder aso acknowledged that the defendant’s medical records reflect a history of
polysubstance abuse, including alcohol, marijuana, inhalants, L SD, and amphetamines. Dr. Linder
did not believe drug abuse was afactor in his evauation since the defendant did not have accessto
drugswhileincarcerated. Dr. Linder acknowledged, however, that the defendant tested positivefor
amphetamines upon hisarrival at Western. Dr. Linder dismissed the result as afalse positive even
though no second test was performed to confirm this assumption. Dr. Linder confirmed that the
defendant’ srecordsindicate three years of college coursework in criminal justice and that, when he
arrived at Western, the defendant said he planned to plead not guilty by reason of insanity and
believed he would be released within sixty to ninety days if he obtained a verdict on this plea.

Alsotestifying for the defense was Rebecca Smith, apsychiatric social worker employed by
the State of Tennessee at Middle Tennessee Mental Hedlth Institute (“MTMHI”). Smith was
responsible for researching and gathering the defendant’s medical and personal history. The
defendant told Smith that he was drunk for thefirst time at age twelve, that he was using inhalants
three times per week by age fourteen, and had used L SD twice weekly since age eighteen. The
defendant’ smental health recordsindicated that he had often lied to family members about hisdrug
and alcohol abuse. Smith testified that the defendant had not reported auditory hallucinations prior
to hisarrest for thiscrime, nor had he been diagnosed as schizophrenic. The defendant told Smith
he originally met the victim while seeking help for alcohol dependency and became suspi cious after
thevictim related his own history of alcohol dependency and criminal conduct. Becausethevictim
wasinvolved in achemical dependency group at the church, the defendant believed thevictimwas
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aterrorist with access to chemica weapons. The defendant explained that “voices’ told him to
shoot, but not kill, the victim, and that these same“voices’ instructed him not to kill thewomanwho
was meeting with the victim. According to the defendant, the shooting was intended to signal the
Federal Bureau of Investigation to come to the church and take care of the terrorists and Mafia
members associated with the church.

Dr. Rokeya Farooque, employed by the State of Tennessee as the attending psychiatrist in
the forensic service program at MTMHI, also testified for the defense. Dr. Farooque evaluated the
defendant from November 17 to December 16, 1997, to determine hiscompetency to stand trial and
his mental state at the time of the offense. Asaresult of this evaluation, Dr. Farooque concluded
that the defendant was not competent to stand trial. Dr. Farooque explained that patients who are
evaluated as aresult of criminal charges are closely watched by all MTMHI staff because of the
potential for malingering. Dr. Farooque concluded that the defendant wasnot malingering.  After
the trial court found the defendant incompetent to stand trial, Dr. Faroogue treated him for nine or
ten months before he was transferred to Western. As part of her evaluation and treatment, Dr.
Farooque reviewed the defendant’s medical records which indicated that he had experienced
hallucinations associated with drug abuse, blackouts, major depression, an anxiety disorder, and an
obsessive-compulsive disorder beginning around age twelve or thirteen and that he had received
psychiatrictreatment and hospitalization asaresult of these conditions. Dr. Farooque diagnosed the
defendant as paranoid schizophrenicand opined that the defendant wasincapabl e of gppreciating the
wrongfulness of his conduct in shooting Turner Carpenter. While the defendant had not been
diagnosed as schizophrenic prior to hisarrest, Dr. Farooque explained that the prior diagnoseswere
completdy consistent with undiagnosed schizophrenia. On cross-examination Dr. Farooque
conceded that the defendant did not report auditory hallucinations until after hisarrest and that this
report was crucial to her diagnosis of schizophrenia. Dr. Farooque also admitted that no meansare
available to objectively verify that the defendant actudly experiences the symptoms he reports,
including auditory hallucinations.

Also testifying for the defense was Dr. Samuel Craddock, adinical psychologist employed
by the state at MTMHI to conduct forensic evaluations. Dr. Craddock has appeared in court as an
expert witness once or twice per month since 1976, and previoudly testified for the prosecution in
aprior hearing to determine the defendant’ s competency to stand trial. Dr. Craddock examined the
defendant in November and December of 1997, pursuant to a court order, and during this time,
administered a battery of tests to assess the defendant’s intelligence, personality, reasoning,
judgment, visual, and processing skills. While conceding that some of these test scores indicaed
malingering, Dr. Craddock explained that the scoresare not conclusiveand may al so indicate severe
mental illness. Based upon hisclinical evaluation, Dr. Craddock opined that the defendant was not
malingering. Dr. Craddock diagnosed the defendant with paranoid schizophrenia and said the
defendant was suffering from this severe mentd disease or defect at the time of the shooting. Dr.
Craddock al so opined “with qualifications’ that the defendant could not appreci atethe wrongful ness
of hisactions. While the defendant understood that shooting apersoniswrong and can result in an
arrest, Dr. Craddock explained that the defendant “mordly felt justified” in shooting the victim
becausethe defendant believed the victim was aterrorist and that eliminating such aterrorist would
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morally benefit society. On cross-examination, Dr. Craddock admitted that the defendant is quick
to believe heisbeing treated inequitably and will hold a grudge against others even if the perceived
wrong is unintentional. Dr. Craddock also acknowledged that the defendant had not mentioned
experiencing auditory hallucinations prior to his arrest in this case and that despite many years of
mental health treatment, the defendant had not been diagnosed as schizophrenic prior to hisarrest.

The defendant’ s final expert witness was Dr. John Hutson, aclinical psychologist who was
hired by the defendant’ s family and who met with the defendant in the Shelby County Jail on April
8, 1997, two days after the shooting. Dr. Hutson said he initially was struck by the defendant’s
“impeccable,” “malemodel” appearance, which Dr. Hutson described asnot typical of incarcerated,
mentallyill individuals. Nevertheless, Dr. Hutson said the defendant had aflat affect, complained
of auditory hallucinations, and was rel uctant to speak with him because of instructionsfrom defense
counsel to remain silent. The defendant freely spoke with Dr. Hutson only after his attorney
instructed him to do so, but according to Dr. Hutson, the defendant was not on the same“logic line”
asthe interview questions. Dr. Hutson reviewed the records of the defendant’ s ten year history of
psychiatrictreatment, including in-patient treatment, and tal ked with some of thedefendant’ streating
psychol ogists and psychiatrigts. Dr. Hutson also administered severd testsincluding the MMPI-I1.
Accordingto Dr. Hutson, theresultsof thistest indicated that the defendant was“floridly psychotic.”
Dr. Hutson, who had evduated over 10,000 individuds, described the defendant as “one of [the]
threemost disturbed individuals|’ ve ever seenin my career,” and opined that the defendant was not
malingering. Dr. Hutson stated that the defendant suffers from schizophrenia, undifferentiated-
disorganized type, “avery seriousincapacitating psychiatricillness.” Over the course of hiscareer,
Dr. Hutson had opined in only twenty-five cases that the patient could not appreciate the
wrongfulnessof hisor her conduct, but he stated that the defendant falls squarely within that narrow
category of patients. According to Dr. Hutson, the defendant believed he was working for the
government as an agent or an enforcer when he shot the victim.

On cross-examination, Dr. Hutson admitted that the defendant exhibited apreoccupation with
homosexudity. The defendant believed the victim was very effeminate and hated the victim for the
way he touched him. The defendant was so overly sensitive to homosexudity that Dr. Hutson
thought “it might have had fatal consequences if somebody physically touched him.” Dr. Hutson
al so was questioned about the defendant’ s activities during the day prior to the shooting. Based on
notesapparently taken during aninterview with the defendant’ sfather, Dr. Hutson sai d the defendant
awoke about 9:00 a.m., wasinagood mood, hel ped hisfather cook breakfast, worked on hiscar with
his father, rode his trail bike, walked his dog in the park, watched a movie about a criminal trial,
chose atelevison movieto watch that evening with his parents, helped cook dinner on an outdoor
grill, ate dinner, and then left for ameeting at Centra Church about 5:40 p.m., assuring his parents
that hewould return right after the meeting so they could watch the movietogether asplanned. Like
the other defense experts, Dr. Hutson admitted that the defendant reported auditory hallucinations
for the first time on the day after his arrest and acknowledged that this report was not spontaneous
but was in response to questioning by the defendant’s mother about whether he had ever heard
voices. Dr. Hutson also conceded that if the defendant had not reported auditory hallucinations his



diagnosis would not have been schizophrenia and instead probably would have been borderline,
antisocial, or schizoid personality disorder.*

In rebuttal, the prosecution offered three witnesses. Dr. John Mclntosh, a psychiatrist
employed by Shelby County to render psychiatric care to inmates, testified that he had conferred
with the defendant for approximately one hour on May 9, 1997, a the Shelby County Jail. At that
time, Dr. Mclntosh found no evidence to suggest that the defendant suffered from psychosis but
concluded instead that the defendant was suffering from depression and attention deficit disorder.
The defendant did not report auditory hallucinations. Dr. Mcintosh acknowledged that his
examination was not designed to determine the defendant’s competency to stand trial or his mental
state at the time the offense was committed and conceded that mental health professionals who
observed the defendant for a thirty-day period werein abetter position to perform acomprehensive
evaluation and render an opinion. Dr. McIntosh acknowledged that he did not review the
defendant’s prior psychiatric medical records. While agreeing with the defense experts that the
defendant has a “serious mental disease,” Dr. Mclntosh disagreed with the diagnosis of
schizophrenia. Dr. Mclntosh was not asked to opine whether or not the defendant was able to
appreciate the wrongfulness of his conduct in shooting the victim.

Alsotestifying for the prosecution was Dr. Mark Luttrell, aphysician who provided medical
services at the Sheby County Jail. Dr. Luttrell treated the defendant in July of 1997, for a urinary
tract infection and noticed no apparent mental distress or signs of schizophreniaon that occasion.
Dr. Luttrell described the defendant as “unremarkable, . . . just like everybody else.” Although he
did not conduct a mental evaluation of the defendant, Dr. Luttrell, who had completed aresidency
inpsychiatry, agreed with Dr. McIntosh’ sdiagnosisthat the defendant suffered from aseriousmental
disorder. Dr. Luttrell was not asked to opine whether or not the defendant could appreciate the
wrongfulness of his conduct in shooting the victim.

The prosecution’s final rebuttal witness was John Perry, director of mental health for the
Shelby County Jail. Perry saw the defendant when he first arrived at the jail and four or five days
per week thereafter while he was incarcerated. According to Perry, the defendant did not “sit and
stare” during that time as he was doing during the trial.

At the conclusion of this proof, the jury was instructed on the offense of attempted first
degree murder and the lesser offenses of attempted second degree murder, attempted voluntary
manslaughter, and aggravated assault. Thejury also wasinstructed ontheinsanity defense. Thejury
returned a verdict finding the defendant guilty of attempted voluntary manslaughter, thereby
implicitly regjecting the insanity defense. Thetrial court entered ajudgment in accordance with the
jury’sverdict, and explicitly refused to set asde the verdict as the thirteenth juror. The defendant
appealed, arguing in the Court of Criminal Appealsthat he had met his burden of establishing the

4According to the testimony of Dr. Zager, schizoid personality disorder isnot schizophrenia and persons with
schizoid personality disorder tend to stay to themselves, have few social relationships, and manifest odd or unusual
behavior.
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insanity defense by clear and convincing evidenceand that thejury had erred inrejectingthe defense.
Theintermediate appellate court agreed, concluding that “arational trier of fact could only find that
thereisno serious or substantial doubt that the defendant, at thetime of the shooting, was unableto
appreciate the wrongfulness of his act as a result of a severe mental disease.” In so holding, the
Court of Criminal Appealsstated, “our review of thisrecord doesnot reved sufficient lay testimony,
or expert tesimony, concerning the defendant’ s mental stateat or near the time of the shooting that
would justify rejection of the insanity defense” Accordingly, the Court of Crimind Appeals
modified the judgment to not guilty by reason of insanity and remanded the casetothetrial court for
further proceedings pursuant to Tenn. Code Ann. § 33-7-303.

Thereafter, the State filed an application for permission to appeal, arguing that the Court of
Criminal Appeals had erred both in reversing the jury’ s verdict and by imposing upon the State a
burden to offer proof to rebut the insanity defense when the statute describing the defense, Tenn.
Code Ann. § 39-11-501, does not impose any burden upon the State. We granted the State’s
application to determine whether the burden of proof on the insanity defense affects the standard of
appellatereview of ajury’ sfinding oninsanity. We unanimously conclude that the proper standard
of review in light of the statute requiring the defendant to prove insanity by clear and convincing
evidence is whether, considering the evidence in the light most favorable to the prosecution, no
reasonable trier of fact could have failed to find that the defendant’s insanity at the time of the
offensewas established by clear and convincing evidence. Thisessentially isthe standard of review
adopted by the Court of Criminal Appealsin this case; however, for the reasons that follow, a
majority of this Court concludes that the Court of Criminal Appeals did not afford appropriate
deferencetothejury’ sverdict when applyingthisstandard.> Accordingly, thejudgment of the Court
of Criminal Appealsisreversed and the judgment of thetrid court is reinstated.

| nsanity Defense
Until 1995, the standard for sustaining an insanity defense was as follows:
Insanity. —(a) Insanity is a defense to prosecution if, at the time of such conduct, as
aresult of mental disease or defect, the person lacked substantial capacity ether to
appreciatethewrongfulness of the person’ sconduct or to conform that conduct to the
requirements of the law.
(b) As used in this section, “mental disease or defect” does not include any
abnormality manifested only by repeated crimina or otherwise antisocial conduct.

Tenn. Code Ann. 8 39-11-501(repealed 1995); see also Graham v. State, 547 SW.2d 531 (Tenn.
1977). Under this standard, a defendant was presumed sane, but if the evidence introduced during
the course of the trial raised a reasonable doubt as to the defendant’ s sanity, the State then had the
burden of proving the defendant’ s sanity beyond a reasonable doubt. Graham, 547 SW.2d at 544;
seealso Statev. Sparks, 891 SW.2d 607, 616 (Tenn. 1995); State v. Jackson, 890 S.W.2d 436, 440
(Tenn. 1994); Edwardsv. State, 540 S.W.2d 641, 646 (Tenn. 1976). Sanity became an element of

5Justice Anderson and Justice Birch concur in the adoption of this standard of review but disagree with the
majority’ s application of this standard to the facts and circumstances of this case.
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the crime. Sparks, 891 SW.2d at 616; Jackson, 890 S.W.2d a 440; State v. Clayton, 656 S.W.2d
344, 346 (Tenn. 1983).

The General Assembly adopted a statutory amendment, effective July 1, 1995, which
substantidly revised the insanity defense. Currently, the insanity defenseis as follows:

Insanity. (a) It is an affirmative defense to prosecution that, at the time of the
commission of the acts constituting the offense, the defendant, asaresult of asevere
mental diseaseor defect, was unableto appreciate the nature or wrongfulness of such
defendant's acts. Mental disease or defect does not otherwise constitute a defense.
The defendant has the burden of proving the defense of insanity by clear and
convincing evidence.

(b) As used in this section, “mental disease or defect” does not include any
abnormdity manifested only by repeated crimina or otherwise antisocial conduct.

(c) No expert witness may testify as to whether the defendant was or was not insane
as set forth in subsection (a). Such ultimate issue is a matter for the trier of fact
alone.

Tenn. Code Ann. § 39-11-501 (1997 Repl.). Passage of this statute resulted in three principal
changes to the insanity defense’ First, the definition of insanity has been narrowed so that the
defense now applies only when the defendant has asevere mental disease or defect which resultsin
the defendant’ s being “ unabl e to appreciate the nature or wrongfulness of such defendant’s acts.”’
Second, insanity is an affirmative defense. The prosecution no longer has the burden of proving
sanity beyond areasonabledoubt. Instead, the defendant bearsthe burden of establishingthedefense
by clear and convincing evidence. “Clear and convincing evidence means evidence in which there
isno seriousor substantial doubt about the correctness of theconclusionsdrawn from the evidence.”
Holder, 15 SW.3d at 911(quoting Hodges v. S.C. Toof & Co., 833 S.W.2d 896, 901 n.2 (Tenn.
1992)). Third, under the current satute, both prosecution and defense experts are prohibited from
offering opinion testimony as to whether or not the defendant was sane at the time the offense was
committed. See, e.q., Statev. Perry, 13 S.W.3d 724 , 739-42 (Tenn. Crim. App.), perm. app denied
(Tenn. 1999); see aso Advisory Commission Comments to Tenn. R. Evid. 704 (explaining that
insanity is one ultimate issue outside the scope of expert testimony). The ultimate issue of the

6This statute was patterned upon and is very similar to the Federal Insanity Defense Reform Act of 1984
codifiedat 18 U.S.C. §17. See Statev. Holder, 15 S.W.3d 905, 911 (Tenn. Crim. App. 1999), perm. app. denied (Tenn.
2000). The changes to the insanity defense in federal courts resulting from the Insanity Defense Refrom Act of 1984
are described by the Court of Appeals for the Eleventh Circuit in United States v. Freeman, 804 F.2d 1574 (11th Cir.
1986).

7The 1995 amendment eliminated the volitional prong of the insanity defense i.e., “lacked the capacity to
conform that conduct to the requirements of the law.”
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defendant’ s sanity is*amatter for thetrier of fact alone.” Tenn. Code Ann. § 39-11-501(c) (1997
Repl.).

Admittedly, the 1995 statute does not by its terms dter the sandard of appellate review of
ajury’sfinding on the insanity defense. Nevertheless, the defense has been fundamentally altered
by the statute, and the standard of review must berevised to account for these modifications. Sanity
isno longer an element of the offense. The sufficiency of the evidence standard previously gpplied
by appellate courts reviewing ajury finding on sanity —whether, after viewing the evidencein the
light most favorableto the state, any rational trier of fact could have found the essential elements of
the offense beyond a reasonable doubt® —is no longer appropriate. This Court has not previously
addressed the current insanity defense or its effect on the standard of appellate review.

In this Court, the State relies upon United States v. Barton, 992 F.2d 66, 68-69 (5th Cir.
1993), and arguesthat an appellate court should view the evidence in the light most favorableto the
prosecution and reverseajury verdict rejecting aninsanity defense only if no reasonabletrier of fact
could have faled to find that the defendant’s criminal insanity at the time of the offense was
established by clear and convincing evidence.” 1d. According to the State, such a standard permits
reversal on appeal only when thejury srejection of theinsanity defenseis contrary to the evidence
as a matter of law. The State says that the Court of Criminal Appeals essentially adopted this
standard but erred in applying it by substituting its judgment for that of the jury and by imposing a
burden of proof on the State not mandated or contemplated by the statute. In support of this second
assertion, the State points to the following sentence in the decision of the Court of Criminal
Appeals “The tesimony of state witnesses Dr. John Mcintosh, Dr. Mark Luittrell, and John Perry
did not create an issue for the jury.” The defendant responds that the Court of Criminal Appeals
adopted and properly applied the governing standard of review. According to the defense, the
sentence to which the State objects indicates that the intermediate appellate court properly
considered whether the prosecution had offered substantial evidenceto counter the defense proof of
insanity and create ajury question on the issue.

Our research indicatesthat gppellate courtsin other jurisdictions apply adeferential standard
when reviewing a jury’s rejection of the insanity defense, but appellate courts do not use uniform
language when describing the applicable standard. The “reasonableness’ standard adopted by the
Fifth Circuit Court of Appealsin Bartonhasbeenadopted by some state courtsconsideringtheissue.
SeeFussv. State, 519 S.E.2d 446, 448 (Ga. 1999)(*“whether after reviewing the evidenceinthelight
most favorableto the state, arational trier of fact could have found that the defendant failed to prove
by a preponderance of the evidence that he was insane at the time of the crime.”); Statev. Silman,
663 So0.2d 27, 32 (La 1995); State v. Prince, 688 So.2d 643, 649 (La. Ct. App. 1997) (“whether,
viewing the evidencein thelight most favorabl eto thestate, any rational juror could have found that
the defendant had not proven by a preponderance of the evidence that he was insane at the time of
the offense.”). Other state appellate courts preclude disturbing the fact-finder’s resolution of the

8S_ee Jacksonv. Virginia, 443 U. S. 307,99 S. Ct. 2781, 61L.Ed.2d 560 (1979); Jackson, 890 S.W.2d at 441.
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sanity issue “ unlessthe verdict is contrary to the manifest weight of the evidence,”® or “the proof of
insanity isoverwhel ming” ° or the verdict is“ contrary to the great preponderanceof the evidence,”**
or the “judgment is so against the great weight and preponderance of the evidence so as to be
manifestly unjust.”*? Arkansas appellate courtsreview ajury verdict rejecting the insanity defense
to determine “whether there was any substantial evidence to support the verdict.”** The Indiana
Supreme Court has stated that a defendant whose insanity defensefails at trial “has a monumental
burden if he seeksto upset the finding of the fact trier onappeal, for he is appealing from anegative
finding, and the issue is not whether or not the finding was sustained by the evidence but rather
whether it was contrary to all the evidence and hencecontrary tolaw.” Turner v. State, 428 N.E.2d
1244, 1246 (Ind. 1981) (emphasisin original). Indiana appellate courts, therefore, reverse a fact
finder’ srejection of theinsanity defense* only when the evidence iswithout conflict and leadsto but
one conclusion which the trier of fact did not reach.”*

Thislack of uniformity on the proper standard of appellatereview isalso reflected in federd
appellate court decisions, which weview as particularly relevant to theissuein this appeal since, as
noted, thefederal insanity satuteisthe modd upon which our current statuteisbased. Somefederal
circuit courts apply a “clearly erroneous’ standard of review, reversing a jury’s finding on the
insanity issue only if it is clearly erroneous. See United Statesv. Hiebert, 30 F.3d 1005, 1007 (8th
Cir. 1994); United Statesv. Reed, 997 F.2d 332, 334 (7th Cir. 1993); United Statesv. Freeman, 804
F.2d 1574, 1577 (11th Cir. 1986). Other federal courts, including the Fifth Circuit, apply the
“reasonableness’ standard, derived from the Jackson v. Virginia, sufficiency standard. Barton, 992
F.2d at 69; United States v. Martin, 56 M.J. 97, 106 (C.A.A.F. 2001). This “reasonableness’
standard requires an appellate court to view the evidence in the light most favorable to the
prosecution and reverse ajury verdict rejecting the insanity defense“ only if no reasonable trier of
fact could have failed to find that the defendant’s criminal insanity at the time of the offense was
established by clear and convincing evidence.” Barton, 992 F.2d at 69; Martin, 56 M.J. at 107. Like
the various other standards applied in both state and federal courts, the reasonableness standard is
deferential in nature, asthe Fifth Circuit gptly explained as follows:

9People v. Johnson, 585 N.E.2d 78, 86 (I1l. 1991).

Ochristian v. State, 351 So.2d 623, 624 (Ala. 1977).
Halvisv. Alabama, 434 So.2d 859, 862 (Ala. Ct. Crim. App 1983).
12M eraz v. State, 785 S.W.2d 146, 155 (Tex. Ct. Crim. App. 1990); Jackson v. State, 941 S.W.2d 351, 352

(Tex. Ct. App. , 13" Dist. Corpus Christi 1997); Morgan v. State, 869 S.W.2d 388, 389 (Tex. Ct. App. 12" Dist. Tyler
1993); see also People v. Sangalang, 2001 Guam 18, 2001 WL 950161, *8 (Guam 2001).

13Ha)(ne’s v. State, 58 S.W.3d 336, 341 (Ark. 2001); Phillips v. State, 863 S.W.2d 309, 311 (Ark. 1993).

14Gambill v. State, 675 N.E.2d 668, 673 (Ind. 1996); see also Hurst v. State, 699 N.E.2d 651, 654 n.3 (Ind.

1998).
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It isnot sufficient herethat Barton’ s evidence might appear to us, were we the finder
of fact, to be clear and convincing. We are not fact finders and do not assess the
credibility of the testimony or the weight of the evidence. These are the jury’s
responsibilities. This deference is particularly appropriate where the jury has found
againg a party having the burden of proof by clear and convincing evidence. Asthe
D.C. Circuit said, “when insanity is raised as a defense to crime, a judgment of
acquitta by reason thereof, we have emphasized, should be granted only in
exceptional cases. Andinview of the complicated natureof the decision to be made
— intertwining moral, legal, and medical judgments — it will require an unusually
strong showing to induce usto reverse aconviction because thejudge | eft the critical
issue of criminal responsibility with thejury. We think it clear in this case that the
trial judge left it where it belonged.”

Barton, 992 F.2d at 70 (quoting Gaskins v. United States, 410 F.2d 987, 990-91 (D.C. Cir. 1967))
(internal citations omitted). In so holding, the court rejected Barton’ s assertion that the government
is required to counter the defendant’s proof by offering rebuttal evidence or contrary expert
tesimony. Barton, 992 F.2d at 70. The court further pointed out that the prosecution can counter
defense proof of insanity by presenting the testimony of lay witnesses and by undermining the
defense expert’ s credibility through cross-examination. 1d.

The United States Court of Appealsfor the Armed Forces recently adopted the Fifth Circuit
approach and, in a comprehensive and thorough opinion, explained the rationale underlying its
decision:

Such a test of reasonableness is consistent with congressional intent that
determinationsof mental responsibility arefor thetrier of fact to make a one, and not
experts offering ultimate opinions. 1t aso recognizes that the trier of fact is better
positioned than are appel late courtsto apprai se and weigh the evidence and apply the
appropriate burden of proof to the party that bears the burden. This may be
particularly true of an insanity defense, such as that presented in this case, where
there are multiple competitive experts, complex facts, and numerous witnesses
testifying to the accused’ s demeanor at the time of the offense.

A reasonableness sandard is al so appropriate because appellate courts have
only ajury’sconclusion, implicit in an ultimate finding of guilt, against which to test
for error. In contrast, where a trial judge makes a finding of fact on mental
responsibility, an appellate court tests for clear error - against the judge’s specific
findings of fact, included in the record, underpinning hisor her conclusion. Finally,
the reasonableness standard is consistent with our preference for, and deference
afforded to, juriesin our constitutional system of justice.

Martin, 56 M.J. at 107.
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After considering these various standards, we unanimously concludethat appd late courtsin
Tennessee should apply thereasonabl eness standard when reviewingajury’ srejection of theinsanity
defense. Consistent with the expressed legidative intent of Tenn. Code Ann. § 39-11-501(c) and
other Tennessee standards governing appellatereview of factual findings,™ thisstandard is properly
deferential to thefinding of thetrier of fact. On the other hand, this standard does not totally insulate
the jury’s finding from appellate review; rather, it enhances appellate review by virtue of its
similarity to the familiar sufficiency standard which appel late courts are accustomed to applying.
Accordingly, appellate courts in Tennessee should reverse a jury verdict rejecting the insanity
defenseonlyif, consideringthe evidenceinthelight most favorableto theprosecution, no reasonable
trier of fact could have failed to find that the defendant’ s insanity at the time of the offense was
established by clear and convincing evidence. Although phrased differently, this essentially isthe
standard applied by the Court of Criminal Appealsinthiscase. In so holding, we explicitly reject
the notion that the State must rebut defense proof of insanity with substantial evidence. The current
statute clearly does not impose such a burden of proof on the prosecution. The statute places the
burden of establishing this affirmative defense squarely on the defendant. Once this defense has
been interposed, the prosecution likely will in most cases attempt in some manner to counter the
defense proof. Asnoted by the Ffth Circuit, however, defense proof can be countered by contrary
expert testimony, lay witnesses, or vigorous cross-examination designed tounderminethe credibility
of the defense experts. A reviewing court applying the reasonabl eness standard should consider all
the evidence in the record in the light most favorable to the state in determining whether the jury
appropriately rejected the insanity defense.

Appellate courts aso should be mindful of several other well-settled propositionsthat were
not affected by the 1995 statutory revision of theinsanity defense. For example, in determining the
defendant's mental status at the time of the alleged crime, the trier of fact may consider evidence of
hisactionsand words at or near the time of the offense. Sparks, 891 SW.2d at 616. Thetrier of fact
may also consider both lay and expert testimony. Sparks, 891 S.W.2d a 616; Jackson, 890 SW.2d
at 440; Edwards, 540 SW.2d at 647. The weight and value to be given expert testimony is a
question for the jury. 1d. Wherethereisaconflict in the evidence, the trier of fact is not required
to accept expert testimony over other evidenceand must determinetheweight and credibility of each
in light of all the facts and circumstances of the case. 1d. Questions concerning the credibility of
witnesses, theweight and value of the evidence, aswell asall factual disputesrai sed by the evidence,
are for the trier of fact; appellate courts do not reweigh the evidence or reevaluate credibility
determinations. Holder, 15 SW.3d at 912.

Considering the evidence in this record in the light most favorable to the prosecution, a
majority of this Court concludesthat areasonabletrier of fact could havefound the defendant failed
to show by clear and convincing evidence that as aresult of a severe mental illness or defect hewas

15See e.g., Tenn.R. App. P. 36(a)(“The SupremeCourt, Court of Appeals, and Court of Criminal Appealsshall
grant therelief on the law and facts to which the party is entitled or the proceeding otherwise requiresand may grant any
relief, including the giving of any judgment and making of any order; provided, however, relief may not be granted in
contravention of the province of thetrier of fact.”)(emphasis added).
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unableto appreciate thewrongfulnessof hisacts. First, the record contains evidence suggesting the
defendant was not suffering from aseveremental illness at the time of the offense. Asmuch astwo
weeks and as little as two days prior to this shooting, the defendant had the presence of mind to
falsely answer questions regarding prior mental health treatment and drug abuse which, had he
answered truthfully, probably would have prevented him from obtai ning the weapon usedto commit
this crime. In addition, the proof showed that, while the defendant behaved strangely during the
week preceding the shooting, hisbehavior on the day of the shooting had been perfectly normal. As
stated by Dr. Hutson, the defendant awoke about 9:00 a.m., was in agood mood, helped his father
cook breakfast, worked on his car with his father, rode histrail bike, walked his dog in the park,
watched a movie aout a criminal trid, chose atelevision movie to watch that evening with his
parents, helped cook dinner on an outdoor grill, ate dinner, and then left for a meeting at Centrad
Church about 5:40p.m., assuring hisparentshewould returnimmediately after the meeting to watch
the movietogether as planned. Whilethe shooting itself was certainly unexpected, thereisproof in
the record to suggest an explanation, abeit far-fetched, for the shooting. The testimony indicated
that the defendant was preoccupied with homosexuality, that he believed the victim was very
effeminate, that he suspected the victim was homosexual, and that he hated the victim for the way
hetouched him. Dr. Hutson testified that, given his preoccupation with homosexuality, physically
touching thedefendant could havefatal consequences. Thisproof suggestsamotivefor theshooting,
and the jury’ s verdict of attempted voluntary manslaughter indicates that perhaps this motive was
credited.

Second, defense proof that the defendant suffered from asevere mental illnesswas countered
by testimony elicited on cross-examination of the defense experts suggesting the defendant was
malingering. Although all the mental health experts opined that the defendant suffers from
schizophrenia, the proof is clear that, throughout ten years of prior mental health treatment, the
defendant had not been diagnosed as schizophrenic and had never complained of auditory
hallucinations. In fact, the defendant’ sreport of auditory hallucinationsfollowing hisarrest was not
spontaneous but was in response to a question from his mother. The experts admitted that the
defendant’ sreport of auditory hallucinationswas acritical factor in the diagnosis of schizophrenia,
and they conceded that there are no existing objective teds to verify that the defendant actually
suffersfrom auditory hallucinations. Results of two psychological testsindicated that the defendant
was malingering mental illness, but the expert witnessesdiscounted theseresults. Two of theexperts
testified that had the defendant not reported auditory hallucinations, he likely would have been
diagnosed as suffering from various personality disorders, which generally are not considered to be
severe mental conditions capable of supporting an insanity defense. The proof also showed that,
before his arrest, the defendant had attended the University of Memphis for three years studying
criminal justice and that on the day of his admission to Western, he had advised Dr. Linder that he
intended to plead not guilty by reason of insanity and believed he would be released within sxty to
ninety days if he recelved a verdict on that plea. According to psychologicd records of the
defendant’ s mental health treatment prior to hisarrest, he had a history of polysubstance abuse and
had often lied to his parents about the extent to which he abused drugs and alcohol. Although the
expertstestified that the defendant’ s history of substance abuse had no impact on their evaluations
since he had been incarcerated and had no access to drugs, Dr. Linder admitted that the defendant
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tested positive for amphetamines when he arrived at Western, even though he had no prescription
for amphetamines. Dr. Linder assumed the result was a false positive but admitted that he did not
re-test to confirm this assumption.

Finally, notwithstanding expert proof to the contrary, the facts surrounding the offense
suggest the defendant realized his conduct waswrongful. With the exception of Dr. Craddock, the
mental health professonals tegtified that the defendant was unable to appreciate the wrongful ness
of his conduct in shooting the victim. Dr. Craddock opined that the defendant was aware that
shooting someone was wrongful, but he felt morally justified in shooting the victim whom he
believed to be aterrorist. Thefacts show, however, tha the defendant did not shoot the parishioner
with whom the victim was meeting, and he fled the scene, rather than waiting for the arrival of the
FBI. Atthetimeof hisarrest, the defendant appeared to realize he had committed acrime. When
asked if he knew why the officerswere at his house he responded “yes’ and told the officersthat the
weapon was in the glove compartment. Although the officers said the defendant showed little
emotion and appeared “digtraught” or “tired,” they observed no bizarre behavior. After hisarred,
the defendant complied with his attorney’s instruction not to speak with anyone alone, as is
evidenced by Dr. Hutson's testimony that the defendant was reluctant to speak with him until
receiving permission from hisattorney. Dr. Mclntosh, Dr. Luttrell and John Perry said the defendant
behaved normally while incarcerated although he did appear depressed.

After reviewing the evidencein the light most favorabl e to the State, amajority of this Court
is unable to conclude that no reasonable trier of fact could have failed to find that the defendant’ s
criminal insanity at thetime of the offense was established by clear and convincing evidence. Where
the proof iscontested, appellate courtsshould rarely reverseajury’ srejection of theinsanity defense
under this deferential sandard of review. Asnoted by the Fifth Circuit Court of Appeals, appellae
courts are not fact finders, and reversal is not appropriate where the evidence might appear to us
clear and convincing werewefact finders. Appellate courts do not reweigh the evidence or reassess
credibility determinations. These tasks are within the province of the jury. While the proof in this
record indicates that the defendant suffers from a mental disorder, such proof does not mandate a
jury finding that a defendant islegaly insane. Cf. Coev. State, 17 S.\W.3d 193, 221 (Tenn. 2000)
(“[T]he existence of a mental disorder does not automatically trandate into a finding of
incompetency to be executed.”); Reed, 997 F.2d at 334 (“ Insanity, for our purposes, isalegal term.
We do not ask whether Reed isinsane by psychiatric or psychological standards.”). In determining
whether a defendant isinsane, ajury is entitled to consider al the evidence offered, including the
factssurrounding the crime, the testimony of lay witnesses, and expert testimony. Whileajury may
not arbitrarily ignore evidence, a jury is not bound to accept the testimony of experts where the
evidence is contested. Indeed, this principle is explicitly reflected in the current statute which
prohibits experts from testifying on the ultimate issue of the defendant’ s sanity and reserves this
issue for the trier of fact alone. Thereis nothing in this record to suggest that the jury arbitrarily
ignored the expert testimony. Therecord reflectsthat thejury deliberated seventy-one minutes, then
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posed three questionstwo of which appear rel ated to theinsanity defense.’® Moreover, thetrial judge
inthiscasewas specifically asked by defensecounsel to exercisehisrole asthirteenth juror and enter
a judgment of not guilty by reason of insanity. The trial court declined, stating, “the defense of
insanity was appropriately litigated and | think that the jury appropriately made the proper
determination.”

Conclusion
Reviewing this record in the light most favorable to the State, a majority of this Court
concludesthat the Court of Criminal Appealserredinreversing thejury’ sverdict. Accordingly, the
judgment of the Court of Criminal Appeals modifying the verdict to “Not Guilty By Reason of
Insanity” isreversed and the judgment of the trial court is reinstated.

FRANK F. DROWOQOTA, IlI,
CHIEF JUSTICE

16Thejury inquired: “(1) Where was the second bullet casing found? (2) Was the defendant on medication at
the time of the crime? and (3) Did Chris Flake say anything to Turner Carpenter at the time of the act besides, Turner,
Turner Carpenter?”
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