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OPINION
|. Facts and Procedural History

The petitioner, J. Y. Sepulveda, filed this post-conviction petition alleging ineffective
assistance of pre-trial and trial counsel in connection with his convictions arising from the death of
his neighbor, Cora Nicholson. A brief recitation of the facts upon which this conviction restsis
essentid to placethe issues in context.

On August 6, 1991, Nicholson was found lying on the floor of her home. She had suffered
a severe beating. The ensuing on-scene police investigation soon focused on Sepulveda, and the
officers asked him to accompany them to the police station for questioning. He was advised of his
rights, and, before leaving the scene with the officers, he asked a family member to call alocal
attorney.

After arriving at the police station, Sepul vedawas seated in thelobby awaitingthe attorney’s
arrival.? After waiting for approximately two hours, he grew impatient, approached an officer, and
asked to make a statement. At that time, he was again advised of hisrights. He signed awaiver of
those rights, and he gave a statement to the police in which he admitted that he and his brother-in-
law, David Johnson, brokeinto Nicholson’shome. Sepulvedainsisted, however, that Johnson was
the one who had attacked Nicholson.

After giving this statement, Sepulvedawas arrested for the burglary. On September 9, 1991,
he was indicted on charges of especially aggravated burglary, theft, and attempted first degree
murder. Ed Miller, the Jefferson County Public Defender, was appointed to represent Sepulveda.
Miller, who apparently believed Sepulveda might gain leniency by offering information about
Johnson, advised Sepulvedathat “he could best [help] himself by helping the state.” With Miller’s
authorization, Sepulvedathereafter met with police on a number of occasions to make statements
regarding the burglary. Miller, however, did not attend any of these meetings.

Nicholson died on October 27, 1991. Shortly thereafter, police contacted Miller and
requested permission to adminiser a polygraph examination to Sepulveda; Miller granted
permission. At thetime, neither he nor Sepulvedawas aware of Nicholson’ sdeath. On October 31,
1991, Sepulveda met with police for the polygraph examination; once again, his counsel was not
withhim. Upon hisarrival, Sepulvedawas advised of hisrightsand signed awaiver of thoserights;
he also signed a second waiver indicating that he wished to take the polygraph exam. Then, while
police were advising him about the procedures for the polygraph, he spontaneously confessed to

2It is unclear from the record whether Sepulveda’'s family ever actually contacted the attorney.
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having initiated the attack. He then signed a written statement admitting that it was he, and not
Johnson, who had beaten, kicked, and choked Nicholson.

Prior to trial, Miller was removed as Sepulveda' s counsel, and new counsel was appointed
by the trial court.® Sepulvedathen moved to suppress all of the statements he had given to police.
The tria court refused to exclude the statements, finding that they were not taken in violation of
Sepulveda s constitutional rights. The court, however, stated:

Inall candor, the Court must say that he wished that Mr. Miller had inquired further
of the facts and circumstances surrounding the investigation by the officers. He
obviously hastheright to rely upon what hisclient tellshim. All of uswho have ever
represented people have that right, assuming it is reasonable.

... | must say, however, and it pains this Court to have to say this, that an
attorney should not send their client off unattended time after time, especially to a
critical proceeding likeapolygrgph exam. I’ ve[represented] cooperating defendants;
all of ushave But | don’t think that it rises to the level expected of us under the
Sixth Amendment to send our clients off unattended for polygraph examinations. |
just don’t — | just don’t think that’s proper.

The case proceeded to trid, and Sepulveda was convicted of felony murder, especidly
aggravated burglary, and theft. Hereceived alife sentencefor the murder; heal so recei ved sentences
of 10 years for the especially aggravated burglary and 11 months, 29 days for the theft. On direct
appeal, the Court of Criminal Appealsaffirmed the convictions, finding that thetrial court properly
refused to suppressthe statements. Theintermediate court declined to consider Sepulveda’ s clams
of ineffective assistance of counsel, finding such claims premature.*

Subsequently, Sepulvedafiled apetition for post-convictionrelief inwhich he contended that
he had not been effectively assisted by counsel. At the hearing on the petition, he asserted that his
pre-trial counsel was deficient in faling to accompany him when he met with police to give his
statements. He also asserted that histrial counsel was deficient in neglecting to call a pathologist
to testify whether some other event, such as a stroke or brain hemorrhage, might have proximatey
caused Nicholson's death. The trial court heard evidence regarding the claim of ineffective
assistance of pre-trial counsel, but it found that the claim of ineffective assistance of trial counsel
had not been pleaded with sufficient particularity to allow it to go forward at the hearing. It did,
however, alow Sepulveda to make an offer of proof regarding that daim. Sepulveda's post-
conviction counsel made the following statement as an offer of proof:

3Thetranscript of the hearing at which Miller was removed is not included in the record on appeal.

4The Court of Criminal Appeals reduced the conviction of especially aggravated burglary to aggravated
burglary. Thesentencewasalso modified. See Statev. Sepulveda, No. 03C01-9402-CR-00069, 1997 Tenn. Crim. App.
LEX1S 598 (Tenn. Crim. App. June 26, 1997).
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[T]he big thing | think looking back & it is a pathologist that could have testified.
They knew . . . there would be inconsistencies in [the State medical expert’s]
testimony as to whether [a hemorrhage] would show up on a CAT scan and only a
pathologist —And | think one of their medical expertstestified to that, saidwell, I'm
not apathologist, | haven’'t done pathology in eighteen or twenty years and you need
a pathologist for that.

At the conclusion of the hearing, the trial court found that Sepulveda' s pre-trial counsel’s
actionsin sending “his client off to take a polygraph exam without going with him” fell below the
standard of effective representation required by the Sixth Amendment, but it further found that
Sepulvedahad not demonstrated that pre-trial counsel’ s deficient performance had prejudiced him.
With regard to the actions of trial counsel, thetrial court stated that the offer of proof regarding the
pathol ogist went only to the weight of the testimony of the State’s medical experts, and “thereisno
showing . . . that, even if it were offered that it was prgudicia. . . . [I]t went to the weight and |
think the evidence in this case was very clear in the Court’s mind that her cause of death was this
severe beating.” Consequently, Sepulveda' s petition for post-conviction relief was dismissed.

Sepulveda appeal ed, and the Court of Crimina Appeals affirmed the judgment of the trial
court. We granted permission to appeal, and we now hold that while the representation by
Sepulveda' s pre-trial counsel was deficient under the Sixth Amendment, Sepulveda was not
prejudiced by this deficient performance. We further hold that Sepulveda failed to specify the
particulars of the alleged deficient performance of trial counsel sufficiently so asto entitlehimto a
hearing on that claim. Accordingly, the denial of post-conviction relief is affirmed.

[I. Standard of Review

Claimsof ineffective assistance of counsel are regarded as mixed questions of law and fact.
Statev. Honeycutt, 54 SW.3d 762, 766-67 (Tenn. 2001); Statev. Burns, 6 SW.3d 453, 461 (Tenn.
1999). On appedl, thetria court’s factual findings are entitled to substantial deference unless the
evidence preponderates against those findings, and appellate courts do not substitute their own
inferences for those drawn by the trial court. See Henley v. State, 960 SW.2d 572, 579 (Tenn.
1997). Questionsconcerning thecredibility of the witnesses, the weight and value to be given their
testimony, and the factual issues raised by the evidence are to be resolved by the trial judge. 1d.
When reviewing the application of law to thosefactual findings, however, our review isdenovo, and
the trial court’s conclusions of law are given no presumption of correctness. Fields v. State, 40
S.W.3d 450, 457-58 (Tenn. 2001); see also State v. England, 19 S.\W.3d 762, 766 (Tenn. 2000).

[l. Analysis

Incriminal prosecutions, the Sixth Amendment to the United States Constitution guarantees
that “the accused shdl enjoytheright . . . to havethe Assistance of Counsel for hisdefense.” Article
I, section 9 of the Tennessee Constitution provides a corresponding guarantee, stating in pertinent
part “that in all criminal prosecutions, the accused hath the right to be heard by himself and his
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counsel.” Theright describedinthese constitutional provisionshasbeeninterpretedto” encompasy||
the right to ‘reasonably effective’ assistance, that is, within the range of competence demanded of
attorneysin criminal cases.” Statev. Burns, 6 S\W.3d 453, 461 (Tenn. 1999). A defendant is not
entitled to aremedy for the violation of thisright, however, “unlessthe substandard performance of
the attorney negatively affected the ultimate judgment.” State v. Garrison, 40 SW.3d 426, 429
(Tenn. 2000).

In Strickland v. Washington, the United States Supreme Court set forth the andytical
framework by which clams of ineffective assistance of counsel are judged. 466 U.S. 668 (1984).
In keeping with the constitutional principles outlined above, the Court established a two-pronged
analysis, requiring the defendant to prove that: (1) counsel’ s representation was deficient because
it “fell below an objective standard of reasonableness’; and (2) the defendant was prejudiced by the
deficient performance, meaning that “there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” 1d. at 687-88, 694.
“The benchmark for judging any claim of ineffectiveness must be whether counsel’ s conduct so
undermined the proper functioning of the adversarial process that the trial cannot be relied on as
having produced ajust result.” Id. at 686. It isthe defendant’s burden to establish both prongs of
the test by clear and convincing evidence. Burns, 6 SW.3d at 461; see also Goad v. State, 938
S.W.2d 363, 370 (Tenn. 1996).

At the outset, we note that Sepulveda s daims essentially encompass challenges to three
distinct “phases’ of representation in this case: (1) during Sepulveda s August 6 statement, which
was made prior to his being indicted on September 9, 1991, (2) during the statements made after
indictment, but beforetrial, while he was being represented by Miller; and (3) during histrial. With
regardto thefirst of thesethree phases, wemust heed the United States Supreme Court’ sdelineation
of the scope of the Sixth Amendment right to counsd:

The Sixth Amendment right . . . isoffense specific. It cannot beinvoked oncefor all
future prosecutions, for it does not attach until a prosecution iscommenced, that is,
at or after theinitiation of adversary judicial criminal proceedings—whether by way
of formal charge, preliminary hearing, indictment, information, or arraignment.

McNeil v. Wisconsin, 501 U.S. 171, 175 (1991) (internal quotations omitted). Under this standard,
no right to counsel had attached at the time of Sepulveda’ s August 6 statement, for that statement
preceded hisindictment on September 9, 1991. Accordingly, any claim of ineffective assistance of
counsel in connection with that statement may be dismissed outright. We address below the
remaining claims of: (1) ineffective assistance of pre-trial counsel after his indictment; and (2)
ineffective assistance of trial counsel.

A. Pre-trial Counsdl

We first must address Sepulveda's claim of ineffective assistance of counsel as to the
statements he gave to the police after his indictment. Applying the two prongs of Strickland to
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determinewhether Sepulvedawas deprived of theright to counsel, we first must determine whether
counsel’ s performance was deficient. In making that determination, we note that both the origina
trial court and the post-conviction court agreed that the representation fell below what is required
by the Sixth Amendment. The charges against Sepulvedawere serious, he was re atively young and
of somewhat limited intelligence. Despite these facts, counsel dlowed Sepulveda to meet
unsupervised with law enforcement on multiple occasions, even though counsel was aware that
allowing a client to give multiple statements to police could seriously jeopardize the client’s
interests. Moreover, counsd’s investigation of the case appears to have been lacking. Had he
monitored the case more closely, he may have been aware of Nicholson’s death—and the resultant
increase in the seriousness of the case—prior to Sepulveda s polygraph examination. Under the
circumstances, we havelittle difficulty in concluding that the representation offered by Sepulveda' s
pre-trial counsel failed to meet the objective standard of reasonableness required by the Sixth
Amendment.

Having found that pre-trial counsel’s performance was deficient, we next must determine
whether Sepulvedawas prejudiced by that deficient performance. Sepulvedacontendsthat prejudice
should be presumed because of the State' s failure to inform him either that Nicholson had died or
that the police considered him to be the principal target of the investigation. In Strickland, the
Supreme Court stated that prejudice may be presumed in instances of “state interference with
counsel’s assistance.” 466 U.S. at 692. In this case, however, the State did not actively interfere
with counsel’s ability to represent Sepulveda; it merely dedlined to inform counsel of Nicholson’'s
death or of the nature of itsinvestigation. Sepulvedahas not demonstrated that counsd would have
been unabletodiscover Nicholson’ s death through independent investigation, had he monitored the
case more closely. Thus, we are not persuaded that the State was required to bear the burden of
notifying Sepulveda s counsel of this occurrence. Likewise, with regard to Sepulveda' s being the
target of the State’ sinvestigation, we observe that Sepul veda faced serious chargesand had already
made statementsimplicating himsdf intheburglary of Nicholson’ shouse. Under the circumstances,
it was perilous, at best, for his attorney to assume he would not be a primary target of the State's
investigation, and we declineto hold that the State was constitutionally required to actively disclose
the status of that investigation. Accordingly, we hold that prejudice should not be presumed in this
case.

Because prejudice cannot be presumed from the circumstances before us, Sepulveda must
demonstrate by clear and convincing evidence a reasonable probability that the result of his tria
would have been different if his attorney had not allowed him to give statements to police without
supervision. At the outset, the State points out the difficulty in proving prejudice due to the lack of
certainty that counsel’ s presencewould have prevented Sepul vedafrom making statementsto police
—particularly hisfinal admission to beating Nicholson. We need not address this difficult question,
however, for even if we assume, arguendo, that he would not have given the statements, we
nonetheless conclude that Sepulveda has failed to show prejudice. Sepulveda was convicted of
felony murder, which, for the purposes of this case, requires proof only that he participated in the
“killing of another committed in the perpetration of or attempt to perpetrate. . . burglary [or] theft.”



Tenn. Code Ann. § 39-13-202(2) (1997).> Thus, the State was not required to provethat Sepulveda
actually killed Nicholson:

The. . . offense extends both to the killer and his accomplices. A defendant who is
a willing and active participant in a [felony] becomes accountable for all of the
consequences flowing from the felony and may be convicted of first-degree murder
where a co-perpetrator of the felony isthe actual killer.

Statev. Middlebrooks, 840 S.\W.2d 317, 336 (Tenn. 1992); seealso Statev. Brown, 756 S.W.2d 700,
703 (Tenn. Crim. App. 1988).

In Sepulveda s August 6 statement, he voluntarily admitted that he actively participated in
the burglary of Nicholson’ shome, even though heclaimed at that timethat Johnson wasthe onewho
attacked Nicholson. Though Sepulveda emphasizes that his October 31 admission that he was the
attacker was more incriminating than the prior statement, the August 6 statement, standing aone,
was plainly sufficient to convinceajury that Sepulvedawas guilty of fd ony murder. Consequently,
we conclude that Sepulveda has failed to prove a reasonable probability that the result of histrial
would have been different but for his pre-trid counsel’s ineffective representation. We hold,
therefore, that Sepulveda has failed to satisfy the second prong of the Strickland test, and we reject
his claim of ineffective assistance of pre-trial counsel.

B. Trial Counsel

Sepulvedaal so contends that he should have been dlowed to present evidenceregarding his
trial counsel’ sfailureto offer expert testimony of a pathologist & trial. The pleading requirements
for post-conviction petitions are set forth in detail at Tenn. Code Ann. 8§ 40-30-206(d) (1997). In
pertinent part, that provison states.

The petition must contain a clear and specific statement of all grounds upon which
relief issought, including full disclosure of thefactual basisof thosegrounds. A bare
allegation that a constitutional right has been violated and mere condusions of law
shall not be sufficient to warrant any further proceedings. Falure to state a factual
basis for the grounds alleged shall result in immediate dismissal of the petition.

Id. The grounds listed in the petition filed by Sepulveda® provide only that:
Edward Miller was ineffective in his representation of the petitioner at all stages of
his pretrial [caseg], including, but not limited to, when the petitioner was arraigned

5Felony murder also appliesin casesinvolving akilling in connection with afirst degree murder, arson, rape,
robbery, kidnapping, aggravated child abuse, or aircraft piracy. 1d.

6Sepulvedafiled the petition pro se. His post-conviction counsel, however, had the opportunity to amend the

petition and did not do so. Cf. Tenn. Code Ann. § 40-30-206(e) (noting that counsel “may file an amended petition
within thirty (30) days of appointment”).

-7-



and all other stagesof hispre-trial representation of the petitioner in violation of the
United States Congtitution, Amendment 6, and in violation of Articlel, sections8 &
9 of the Constitution of the State of Tennessee. Specifically, counsel’ s performance
is [insufficient], constituting ineffective assistance.

All of the supporting factsrecited in the petition pertain directly to Miller’ s pre-trial representation.
The petition makes no mention whatsoever of trial counsel. Although Sepulveda clams that a
“liberal construction of the original post-conviction petition would certainly have allowed thisissue
to have been discussed,” he points to no language in the petition that would satisfy the statutory
requirement of a“clear and specific statement” alleging ineffective assistance of trial counsel. To
the contrary, the petition plainly concerns itself only with whether Miller’s representation was
ineffective. Consequently, we conclude that the trial court properly declined to hear evidence
regarding the performance of trial counsel.

IV. Conclusion

For the foregoing reasons, we hold that Sepulveda has failed to prove his claims of
ineffective assistance of counsel. Accordingly, we affirm the opinion of the Court of Criminal
Appeals, and Sepulveda’ s petition for post-conviction relief isdismissed. Asit appears Sepulveda
is indigent, costs on gpped aretaxed to the State, for which execution may issue if necessary.

ADOLPHO A. BIRCH, JR., JUSTICE



