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In this appeal, the dispositive issues are whether a claim that the prosecution failed to disclose
exculpatory evidencein violation of Brady v. Maryland, 373 U.S. 83 (1963), is a cognizable basis
for reopening apost-conviction petition under Tennessee Code Annotated section40-30-217(a) and
whether the Court of Criminal Appeals erred in sua sponte treating the petitioner's motion as a
petition for writ of error coram nobis based upon newly discovered evidence. Thetrial court denied
the petitioner’ smotion to reopen on the basisthat it did not state a cognizable ground for reopening
a post-conviction suit under Tennessee Code Annotated section 40-30-217(a). The Court of
Criminal Appeals agreed that the motion did not state grounds for reopening under the post-
conviction statute, but the intermediate court sua sponte treated the motion as a petition for writ of
error coram nobis and concluded that due process preduded application of the one-year statute of
limitations to bar the petition.! The Court of Criminad Appealstherefore remanded the case to the
trial court to consider the merits of the coram nobis claim. From this decision, the State filed an
application for permission to appeal, primarily arguing that the Court of Criminal Appealserredin
sua sponte treating the motion to reopen as apetition for writ of error coram nobis. We granted the
State' s application for permission to apped,? and for thereasons herein stated, this Court concludes
that the lower courts correctly held that the motion does not state grounds for reopening under the
post-conviction statutebut that the Court of Criminal Appealserredin suaspontetreatingthemotion
to reopen asapetition for writ of error coram nobis. The judgment of theCourt of Criminal Appeals
therefore is reversed, and the judgment of the trial court dismissing the motion is reinstated.

1I n holding that due process required tolling of the one-year statute of limitations, the intermediate appellate
court relied upon Workman v. State, 41 SW.3d 100 (Tenn. 2001) and Burford v. State, 845 S.W.2d 204 (Tenn. 1992).

2On May 6, 2002, this Court appointed Kenneth F. Irvine, Jr. to represent Mr. Harrisin this appeal. The Court
appreciates Mr. Irvine’s willingness to accept this appointment and the excellent representation he and Mr. Robert R.
Kurtz have provided Mr. Harris.
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OPINION

BACKGROUND

In 1988, the petitioner, Ricky Harris, was convicted of first degree murder and sentenced to
lifeimprisonment. Hisconviction and sentencewere affirmed on direct appeal in February of 1991.°
Harrisfiled a post-conviction petition in 1992 alleging that his counsel wereineffective and that the
State had suppressed exculpatory evidence. The trial court denied post-conviction relief, and the
Court of Criminal Appeals affirmed the denial.*

On December 10, 1998, just three days after this Court denied Harris's application for
permission to apped, Harris filed amotion in the trial court seeking to reopen his post-conviction
petition on the basisthat hisdue processrights under the United States and Tennessee Constitutions
had been violated by the State sfailureto discloseexcul patory evidence material to hisdefense. See
Brady v. Maryland, 373 U.S. 83 (1963); Samplev. State, 82 S.W.3d 267 (Tenn. 2002).

In particular, Harris alleged that the State withheld the identity of a witness, who was
purportedly interviewed viatel ephone by alaw enforcement officer investigating hiscase. Attached
to Harris'smotion were purported notes of the alleged interview. These purported notes, which are
unsigned and do not include the name of the officer who alegedly conductedthe interview, indicate
that M s. Corrine Hampton tol d the unidentified officer that she had car troubl e a approximately 8:25
am. on September 8, 1987, on highway 19-E in Hampton, Tennessee; that Harris stopped and
assisted her; that she had seeninside his car and inside the trunk of hiscar; and that she had not seen
another person or a dead body anywhere in the car or in the trunk. Ms. Hampton said that she had

3S_ee State v. Ricky Jerome Harris, No. 85 (Tenn. Crim. App., Knoxville, Nov. 8, 1990), perm. app. denied
(Tenn., Feb. 4, 1991);

4S_ee Ricky Harris, No.03C01-9611-CR-00410 (Tenn. Crim. App., April 23,1998), perm. app. denied, (Tenn.,
Dec. 7, 1998).
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followed the defendant to Sherwood Chevrolet, whereheworked, and obtained minor repairsto her
vehicle.

In his motion, the petitioner explained the significance and materiality of the aleged
interview notes as follows:

During thetrial the State maintained the Petitioner had killed the victim at her home
or abducted her and took her to the Carr Cemetery where he disposed of the body or
killed her at that point and disposed of the body. The State maintained thisoccurred
between the time period of 8:00 am. and 9:00 to 9:30 am. Petitioner testified that
he did not commit the crime and that he drove from Hampton straight to Sherwood
Chevroletin Johnson City. If theStatewould have provided thisevidence, petitioner
could have presented Ms. Hampton as his alibi witness and corroborated his
testimony of what events occurred during the morning of September 8, 1987.

Asto when he discovered thisinformation, Harris alleged that he received the purported interview
notes along with an anonymous, hand-printed letter after he placed an advertisement in the
Elizabethton Star newspaper in August of 1998 seeking information about his case that would aid
inprovinghisinnocence. Theanonymousletter was attached tothe petitioner’ smotion, and it stated
that the writer isrelated to the sheriff who investigated Harris' s case and that the writer was shown
acopy of the notes of Ms. Hampton'’ sinterview by the sheriff, who made the writer promiseto keep
quiet about theinformation. According totheletter, thewriter later obtained acopy of theinterview
notes, but was afraid to disclosetheinformation at that time and wasdoing so in responseto Harris's
advertisement because the writer had worked with and been afriend of Harris' s father.

Thetrial court denied the petitioner’s motion on the basis that it did not state a cognizable
ground for reopening under Tennessee Code Annotated section 40-30-217(a). Thetrial court also
pointed out that the petitioner had failed to support his motion with sworn affidavits. The
anonymous | etter, the anonymous interview notes, and Ms. Hampton’s signed statement were not
proven or supported by affidavit. Themotionwas supported by only the petitioner’ saffidavit which
recited the alleged facts. The petitioner subsequently filed in thetrial court an affidavit from Ms.
Hampton containing the alleged exculpatory statement she allegedly gave to an unidentified law
enforcement officer. Interestingly, the affidavit states only that Ms. Hampton had car trouble in
September of 1987, but it doesnot indicate the exact date in September these eventsoccurred. After
reconsidering the petition alongwith theaffidavit, thetrid court adhered toitsinitial conclusion that
the motion did not state a cognizable ground for reopening under the post-conviction statute. The
trial court did not treat the motion as a petition for writ of error coram nobis.

Harrisappealed, and the Court of Criminal Appealsagreed withthetrial court that aclaimed
Brady violation is not a ground for reopening under Tennessee Code Annotated section 40-30-
217(a). Nonetheless, amgjority of the intermediate court sua sponte treated the motion asa petition
for writ of error coram nobisand concluded that due process precluded application of the one-year



writ of error coramnobisstatute of limitations> Theintermediate court therefore renanded the case
to thetrial court to determine: (1) whether the State suppressed excul patory evidence; (2) whether
the petitioner was diligent and not at fault in failing to raise the issue earlier; and (3) whether the
evidence may have resulted in a different outcome.

From this decision the State filed an application for permission to appeal, which this Court
granted. For thefollowing reasons, the judgment of the Court of Criminal Appealsisreversed and
the judgment of the trial court is reinstated.

ANALYSIS

|. Motion to Reopen

We begin our review with the threshold issue of whether the lower courts properly
determined that the issue raised by the petitioner, i.e., the suppression of excul patory evidence, was
not a proper basis upon which to reopen a post-conviction petition. The State argues that the
suppression of excul patory evidenceisnot listed in Tennessee Code Annotated section 40-30-217(a)
asaground for reopening a post-conviction petition. The petitioner assertsthat, even if the motion
did not assert a cognizable ground for reopening, the Court of Criminal Appeals correctly treated it
as apetition for writ of error coram nobis.

Under the provisions of the Post-Conviction Procedure Act, a petitioner “must petition for
post-conviction relief . . . within one (1) year of the final action of the highest state appellate court
to which an appeal istaken . . . .” Tenn. Code Ann. 8§ 40-30-202(a). Moreover, the Act
“contemplatesthefiling of only one (1) petition for post-conviction relief.” Tenn. Code Ann. 8 40-
30-202(c). After apost-conviction proceeding has been completed and relief has been denied, asin
this case, a petitioner may move to reopen only “under the limited circumstances set out in 40-30-
217.” 1d. These limited circumstances include the following:

(1) The clam in the motion is based upon a final ruling of an
appellate court establishing a constitutional right that was not
recognized as existing at thetime of trial, if retrospective application
of that right is required. Such motion must be filed within one (1)
year of the ruling of the highest state appellate court or the United
States supreme court establishing a constitutional right that was not
recognized as existing at the time of trial; or

> In dissent, Judge Witt opined that Workman was expressly limited to capital cases and
could not be applied to toll the one-year writ of error coram nobis statute of limitationsin thiscase
but that due process may apply in some cases to toll the post-conviction statute of limitations bar of
Tennessee Code Annotated section 40-30-202(b).
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(2) The claim in the motion is based upon new scientific evidence
establishing that such petitioner isactually innocent of the offense or
offenses for which the petitioner was convicted; or

(3) Theclaim asserted in the motion seeksrelief from asentencethat
was enhanced because of a previous conviction and such conviction
in the case in which the claim is asserted was not a guilty pleawith
an agreed sentence, and the previous conviction has subsequently
been held to beinvalid, in which case the motion must befiled within
one (1) year of the finality of the ruling holding the previous
conviction to beinvalid; and

(4) It appears that the facts underlying the daim, if true, would
establish by dear and convincing evidence that the petitioner is
entitled to have the conviction set aside or the sentence reduced.

Tenn. Code Ann. § 40-30-217(a)(1)-(4). The plain language of this statute provides only three
grounds for reopening — a new congtitutional right that is given retroactive gpplication, new
scientific evidence of actual innocence, and evidence of animproperly enhanced sentence. A cdlaim
that the State suppressed or failed to disclose exculpatory evidence in violation of Brady simply is
not one of the statutory grounds for reopening apost-conviction proceeding.® Accordingly, we hold
that thetrial court and the Court of Criminal Appeals correctly ruled that the petitioner’ s claim that
the State failed to disclose excul patory evidence is not a cognizable ground for reopening his post-
conviction proceeding.

[1. Writ of Error Coram Nobis

We must next determine whether the Court of Criminal Appealserred in suasponte treating
the petitioner’ s motion to reopen as a petition for writ of error coram nobis. The State argues that
the intermediate court erred because the allegations in the motion do not constitute subsequently or
newly discovered evidence that the defendant was without fault in presenting at thetime of thetrial.
Further, the State points out that an alleged violation of Brady is not cognizable in awrit of error
coram nobisproceeding. The petitioner, by and through appointed counsel, responds that the Court
of Criminal Appeal s’ saction wasappropriate becausethe all egations of the motion sufficiently state
a coram nobis claim. In his pro se application for permission to appeal to the Court of Criminal
Appeals, Harrisargued that the writ of error coram nobis does not apply in this case and alleged that
thetrial court had erred by simply referring to Mixon v. State, 983 S.W.2d 661 (Tenn. 1999), which
involved a petition for writ of error coram nobis.

6As the Court of Criminal Appeals pointed out, the General Assembly’s intent to exclude Brady claims as
grounds for reopening is evidenced by other statutory provisions that provide relief from the procedural bar of waiver
when a claim is not raised because of a Brady violation. See Tenn. Code Ann. § 40-30-206(g)(2)( “failure to present
the ground wastheresult of state action inviolation of thefederal or state constitution.”). Clearly, the General Assembly
knows how to make exceptionsfor Brady violations. It smply chose not to include such claimsin the statute addressing
motions to reopen.
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Upon careful consideration, we conclude that the Court of Criminal Appeals erred in sua
sponte treating the motion to reopen as a petition for writ of error coram nobis. These proceedings
are fundamentally distinct in terms of the governing procedural rules and the grounds for relief.
Motions to reopen are filed only after the petitioner has unsuccessfully pursued post-conviction
relief. Therefore, the statute governing such motions contemplates a summary proceeding in which
the trial court can readily determine whether or not one of the three very narrow grounds for
reopening exists. Aspreviously indicated, thethree groundsfor reopening a post-conviction petition
are: (1) anew constitutional right that is given retroactive application; (2) new scientific evidence
of actual innocence; or (3) evidence of animproperly enhanced sentence. Tenn. Code Ann. 8§ 40-30-
217(a)(1)-(4). Because all of these grounds can and likdly will be proven by documentary evidence
alone, there will rarely be a factual dispute as to their existence. When a ground for reopening is
proven, the only factual dispute will be whether or not the petitioner has established by clear and
convincing evidence that he or she is entitled to have the conviction set aside or the sentence
reduced. Tenn. Code Ann. § 40-30-217(a)(4). Again, because of the nature of the grounds for
reopening, even thisfactua issue should berelatively uncomplicated. Therefore, although the State
may choose to respond to a motion to reopen, the statute certainly does not require the filing of a
response. Where, as here, a motion to reopen is denied, the petitioner has only ten daysto file an
applicationfor permissionto appeal inthe Court of Crimina Apped s, with the State having tendays
torespond. Tenn. Code Ann. 840-30-217(c). Therecord on apped thereforeisminimal, consisting
of the application which must have attached to it all documentsfiled by both partiesinthetrial court
and the order denying the motion. Id.

Writ of error coram nobis claims in criminal cases are governed by a different statute,
Tennessee Code Annotated section 40-26-105,” which currently provides:

[u]pon a showing by the defendant that the defendant was without
faultinfailing to present certain evidence a the proper time, awrit of
error coram nobis will lie for subsequently or newly discovered
evidence relating to matters which were litigated at the trial if the
judge determines that such evidence may haveresulted in adifferent
judgment, had it been presented at the trial.

7AsthisCourt has recognized, “[t]he writ of error coram nobisis an extraordinary remedy known more for its
denial thanitsapproval.” Statev.Mixon, 983 S.W.2d 661, 666 (Tenn. 1999). Thewrit of error coram nobiswaslimited
in scope in Tennessee to civil proceedingsuntil the General Assembly passed a statute in 1955 extending it to criminal
proceedings. 1d. at 668. Criminal coram nobis proceedings were “to be governed by the same rules and procedure
applicable tothewrit of error coram nobisin civil cases, except in so far asinconsistent herewith.” 1955 Tenn. Pub. Acts
166. However,in 1971, Rule 60 of the T ennessee Rules of Civil Procedure became effective and superseded the writ
of error coram nobisin civil cases. Mixon, 983 S.W.2d at 668. Because the General Assembly has never repealed the
statute, the writ of error coram nobis continues to be aremedy in criminal actions, but “the procedure governing the
remedy is based upon the civil writ of error coram nobiswhich hasbeen abolished for almost 28 years.” 1d. The statutes
thus give rise to an anomalous situation — an existing remedy that is governed by antiquated procedural rules. 1d.
Nonetheless, the General Assembly has not resolved thisanomaly sinceit wasfirst pointed out four yearsago in Mixon.

-6-



Thegroundsfor seeking apetitionfor writ of error coramnobisarenot limitedto specific categories,
asarethe groundsfor reopening a post-conviction petition. Coram nobis claimsmay be based upon
any “newly discovered evidencerelating tomatterslitigated at thetrial” solong asthe petitioner also
establishes that the petitioner was “without fault” in failing to present the evidence at the proper
time. Coram nobisclaimstherefore are singularly fact-intensive. Unlike motionsto reopen, coram
nobis claims are not easily resolved on the face of the petition and often require ahearing. The
coram nobis statute al so does not contain provisions for summary disposition or expedited appesals.
Even more significant to the issue in this appeal, however, is adistinction relating to the statute of
limitations. 1n motion to reopen proceedings, the petitioner must set out the factual basisfor hisor
her claim, including factsto show that the motion has been timely filed within one year of theruling
establishing anew retroactive constitutional right or within oneyear of theruling holding aprevious
enhancing conviction invalid. See Tenn. Code Ann. § 40-30-217(1) & (3). Although coram nobis
claims also are governed by a one-year statute of limitations? the State bears the burden of raising
the bar of the statute of limitations as an affirmative defense. See Sandsv. State, 903 SW.2d 297,
299 (Tenn. 1995).

Thedistincti onsbetween moti on to reopen and coram nobisproceedingsillustratewhy it will
rarely, if ever, be appropriate for an gppellate court to sua sponte treat a motion to reopen as a
petition for writ of error coram nobis. In doing so, the appellate court will deprive the State of an
opportunity to file an appropriate response in an error coram nobis proceeding, and thetrial court,
which is accustomed to resolving the factual disputes likely to arise, will be deprived of the
opportunity to determine the merits of the petition in light of the State’ s response. In sua sponte
treating the motion to reopen as a petition for writ of error coram nobis, the Court of Criminal
Appedls in this case apparently failed to consider the fundamental digtinctions between these
proceedings. Theintermediate appellate court’ sreliance upon Norton v. Everhart, 895 SW.2d 317,
319 (Tenn. 1995), asauthority for its action was misplaced. In considering whether atrial court had
the authority to treat a habeas corpus petition as a petition for writ of certiorari, this Court in Norton
stated:

Itiswell settled that atrial court isnot bound by thetitle of the pleading, but hasthe

discretion to treat the pleading according to therelief sought. Fallin v. Knox County

Board of Commissioners, 656 S\W.2d 338, 342 (Tenn.1983); State v. Minimum

Salary Dept. of A.M.E. Church, 477 SW.2d 11, 12 (Tenn.1972).

1d. at 319 (emphasisadded). Thedecisionin Norton recognizesthe authority of trial courtsto treat
apleading in accordance with the relief sought.® However, the decision in Norton does not support

8S_ee Tenn. Code Ann.§ 27-7-103(“[t]he writ of error coram nobis may be had within one (1) year after the
judgment becomes final . . .."”); State v. Mixon, 983 S.W.2d 661, 669 (Tenn. 1999).

9The concurring opinion indicates that, because the pleading was titled “motion to reopen petition for post-
conviction relief or in the alternative motion for a new trial based on newly discovered evidence,” the petitioner on
appeal could have complained that the trial court erred in failing to treat the pleading as a petition for writ of error coram
nobis. Wedisagree. Asapractical matter, such arulewould unnecessarily expend judicial resources and fundamentally
(continued...)
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thenotion that appell ate courts may independently examine motionsto reopen to determinewhether
the petitioner should have pursued a compleely different avenue of relief in the trial court.
Appellate review generally is limited to the issues raised and decided in the trial court. See, e.q.,
Tenn. R. App. P. 13 & 36. Adherence to this principle is particularly important in the context of
motions to reopen given the limited, summary, and expedited nature of such proceedings. Indeed,
were appellate courts to routinely evaluate such motions and address grounds never litigated nor
decided in the trial court, the summary nature of such proceedings would be irrevocably altered.
Therefore, we conclude that the Court of Crimind Appealserred in sua sponte treating the motion
to reopen as a petition for writ of error coram nobis. Having so decided, we need not address any
issues rd ating to the one-year coram nobis statute of limitations.*

CONCLUSION
For thereasons stated herein, the judgment of the Court of Criminal Appealsisreversed, and
the judgment of thetrial court dismissing the motion isreinstated. Costsof thisappeal aretaxed to
the appellee, Ricky Harris, for which execution may issue if necessary.

9 .
(...continued)

alter motion to reopen proceedings. For example, to avoid a remand, trial courtslikely would evaluate the merits of
every possible alternative claim, even where, as here, the petitioner does not actively pursue the alternative claim. The
State would also likely respond to the alternative claims to raise any applicable affirmative defenses, transforming the
summary motion to reopen proceeding into lengthy litigation. Given the fundamental differences between motions to
reopen and petitions for writ of error coram nobis, a petitioner who is seeking to have the tria court consider both of
these avenues for relief must be required to actively pursue both in the trial court. When a petitioner does not do so,
he or she should not be heard to complain on appeal about thetrial court’ s failure to evaluate the merits of the alternative
claim for relief.

10W hile we reserve this question for another day, we feel compelled to point out in response to the dissenting
opinion that the threshold inquiry in the Burford due process analysisiswhether a petitioner has alleged a“ later-arising”
prima facie claim which will be precluded by strict application of the statute of limitations. See, e.q., Burford, 845
S.W.2d at 209; Sandsv. State, 903 S.W.2d 297, 301 (Tenn. 1995). In this case, the evidence upon which Harrisrelies
does not appear to be “newly discovered” nor does Harris appear to be “without fault” in failing to previously present
it. Asthe State pointsout, if the allegations are true, at 8:30 a.m. onthe day the victim disappeared, Harris stopped along
the roadside and rendered assistance to a stranded motorist. Harris apparently searched his trunk for the appropriate
tools, tightened the fan belt on the motorist’s car, and started the car. Throughout these activities, the motorist
accompanied Harris, allegedly observing his actions as well as the trunk and interior of his car. Therefore, if the
allegations are true, Harriswasacutel y aware of the existence of the stranded motorist prior to hisinitial trial. Moreover,
Harris appearsto be at fault in failing to previously present this evidence prior to trial since he failed to disclose her
existence and gave a statement to police indicating that he drove directly from the victim’s home to his work place on
the morning of the victim’s disappearance. Thus, the evidence upon which Harris relies does not appear to be
subsequently or newly discovered, and Harris does not appear to be “without fault” in failing to previously present this
evidence. Therefore, accepting for the sake of argument the dissent’s proposition that the Burford due process analysis
appliesin this case, Harris would not be entitled to relief from the one-year statute of limitations. Indeed, it would not
be necessary for a court to engage in the balancing portion of the analysis because the proof upon which Harris relies
does not appear to state a prima facie later-arising claim under the writ of error coram nobis statute.
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