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JANICE M. HOLDER, J., concurring.

I concur in the majority’s holding that the petitioner’s motion did not state grounds for
reopening a post-conviction petition under Tennessee Code Annotated section 40-30-217(a). | also
concur in the majority’ s holding that the Court of Criminal Appeals erred in sua sponte treating the
motion as a petition for writ of error coram nobis. | write separately, however, for severa reasons.
Both the title and substance of the petitioner’ s pleading indicate that the pleading requested more
than areopening of the petitioner’ s post-conviction proceeding. Themajority opinionfailsto reflect
the aternative nature of the pleading in this case. Because the mgority fails to acknowledge the
relief requested in themotion, | also disagree with its conclusion asto theroleof the appellate courts
in evaluating the petitioner’ sclaims. Under thefactsof thiscase, however, thepetitioner waived the
coram nobisissue. Moreover, evenif theissue had not been explicitly waived, | disagree with the
concurring and dissenting opinion’s conclusion that the Court should address the tolling issue.

Astheconcurring and dissenting opinion pointsout, thepetitioner titled hispleading “ motion
to reopen petition for post-conviction relief or in the alternative, motion for a new trial based on
newly discovered evidence.” (Emphasisadded.) The petitioner alleged that hewasentitled to anew
trial because he had obtained newly discovered evidence supporting hisalibi. Giventheallegations
of the pleading and itstitle, thetrial court, under Norton, could have exercised its discretion to treat
the aternative part of the motion asapetition for writ of error coramnobis. See Nortonv. Everhart,
895 SW.2d 317, 319 (Tenn. 1995) (holding that a trial court has discretion to treat a pleading
according to the relief sought).

If on appeal the petitioner had complained that the trial court erred in failing to treat the
aternative part of the motion as a petition for writ of error coram nobis, the Court of Criminal
Appeals could have addressed whether the pleading raised a coram nobis claim. However, the
petitioner affirmatively waived this issue in his apped to the Court of Crimind Appeals. In his
appeal filed in the Court of Criminal Appeals, the petitioner stated that he “never intended to filea



writ of error coram nobisinthiscase.” He argued that “thewrit of error coram nobisdoesn’t aoply
to the case at bar and the trial court abused itsdiscretionin . . . deny[ing] the motion to reopen post
conviction petition.” Becausetheissuewas explicitly waived, the Court of Criminal Appealserred
in suasponte considering the alternative part of themotion asapetition for writ of error coramnobis.

The concurring and dissenting opinion acknowledges the dual nature of the motion. It fails,
however, to acknowledge the petitioner’ s affirmative waiver of the coram nobisissue. Instead, the
opinion concludes that the statute of limitations for the coram nobis claim should be tolled. Even
if the petitioner had not disavowed his coram nobis claim in the intermediate court, in my opinion
the tolling issue should not be addressed at this time because of the limited appellate record before
us. Thetrial court has never had theopportunity to consider thefactsalleged in support of the coram
nobis claim and has never had the opportunity to consider whether the statute of limitations should
betolled.

Workmanv. State, 41 S.W.3d 100 (Tenn. 2001), does not compel acontrary result. Boththe
Court of Crimina Appealsand the concurring and dissenting opinion rely on Workman to support
the proposition that the statute of limitations for a petition for writ of error coram nobisin thiscase
should be tolled. Reliance upon Workman is misplaced. In Workman, the Court held that due
process required tolling of the coram nobis statute of limitations under the circumstances of that
case. The present case, however, differs procedurally from Workman. In Workman, a petition for
writ of error coram nobis was filed in the trial court, and the trial court specifically rejected
Workman's claim that due process required tolling of the statute of limitations. 41 S.\W.3d at 101.
Inthis case, thetrial court never had the opportunity to consider whether the coram nobis statute of
limitations should be tolled. Furthermore, in Workman, there was no dispute that Workman had
requested the evidence, that it was not produced, and that it was later provided to him. |d. at 103.
Inthiscase, the petitioner’ sfactual allegationsrelevant tothetolling i ssue aresubject toconsiderable
dispute. Assuming that there had been no waiver of the coram nobis issue, the Court of Crimina
Appeals should have remanded the case for further proceedingsin thetrial court with regard to the
tollingissue. At suchtime,thetrial court could have madeitsfindings, and an gppellate court could
have properly exercised its role.

In conclusion, | concur in the majority's holding that it was error for the Court of Criminal
Appeals to sua sponte treat the petitioner's motion as a petition for writ of error coram nobis.
However, | would reach thishol ding becausethe petitioner affirmatively waived theissue of whether
thetria court erred infailing to cons der the alternati ve language in his motion as apetitionfor writ
of error coram nobis. | agree with themajority's conclusion that the Court need not addresstheissue
of whether the statute of limitations for a petition for writ of error coram nobis should betolled in
thiscase. Evenif the coram nobisissue had not been waived, | would reach this conclusion for the
additional reason that the case should have been remanded to the trial court to address the tolling
issue.
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