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E. RILEY ANDERSON, J., with whom ApoLpPHO A. BIRCH, JRr., J., joins, concurring in part and
dissenting in part.

| concur in the majority’ s opinion that the petitioner’ s motion did not establish grounds to
reopen hispost-conviction suit pursuant to Tennessee Code Annotated section 40-30-217(a) (1997).
| dissent, however, from the majority’ s conclusion that the Court of Criminal Appeals erred in
treating the motion as a petition for the writ of error coram nobis. In my view, the substance of the
motion alleged grounds to be treated as a petition for thewrit of error coram nobis and the majority
of this Court has erred in failing to address the important constitutional issue this case wastaken to
resolve.

Turning to the merits of the case, | would hold that the due process balancing analysis under
Workman v. State, 41 S.W.3d 100 (Tenn. 2001), may toll the one-year writ of error coram nobis
statute of limitations where the prosecution has suppressed excul patory evidence in a non-capital
proceeding. Indeed, this Court has never distinguished between capital and non-capital casesin
considering whether due process mandates the tolling of a statute of limitations. | would also hold
that the petitioner’ smotion asserted aprimafacie casefor theissuanceof awrit of error coramnobis
and raised grounds requiring tha the statute of limitations be tolled under due process principles.

| would therefore affirm the Court of Criminal Appeals judgment remanding the caseto the
trial court for adetermination of whether (1) the petitioner has newly discovered evidence relating
to matterslitigated at trial, (2) the petitioner waswithout fault in failing to present the evidence, and
(3) the evidence may have resulted in adifferent judgment had it been presented at trial. Because
the majority opinion fals to address these difficult issues, | respectfully dissent.



BACKGROUND

Asthe magjority accurately summarizes, the petitioner, Ricky Harris, was convicted of first
degreemurder and sentenced to servelifeimprisonment in 1988. His conviction and sentence were
affirmed on direct appeal in February of 1991. Helater filed apost-conviction petition alleging that
his counsel wereineffective and that the State had suppressed excul patory evidence. Thetrial court
denied post-conviction relief and the Court of Criminal Appeals affirmed the decisionin December
of 1998."

On December 10, 1998, the petitioner filed amotion in thetrial court seeking to reopen the
post-conviction case on the groundsthat the prosecution withheld excul patory alibi evidence at trial
in violation of due process under the United States and Tennessee Constitutions. See Brady v.
Maryland, 373 U.S. 83, 83 S. Ct. 1194 (1963); Samplev. State, 82 SW.3d 267 (Tenn. 2002). The
motion to reopen aleged that the State had withheld the identification of awitnesswho had stated
that she waswith the petitioner during the time prosecutors alleged he was disposing of thevictim’'s
body. According to the motion, which was accompanied by interview notes purportedly taken by
apolice officer, the witness, Corrine Hampton, said that she had car trouble at about 8:25 a.m. on
September 8, 1987, and that the petitioner stopped to help her. She further stated that she did not
see a body inside the petitioner’s car or trunk and that she followed the petitioner to Sherwood
Chevrolet to have her car repaired.

The motion asserted that the petitioner learned of this exculpatory evidence only after
receiving an anonymous letter in response to a newspaper ad the petitioner had placed in the
Elizabethon Star seeking information about the case in August of 1998. The motion explained the
materiality of the evidence:

During the trial the State maintained the Petitioner had killed the
victim at her home or abducted her and took her tothe Carr Cemetery
where he disposed of the body or killed her at that point and disposed
of thebody. The Statemaintained that thisoccurred betweenthetime
period of 8:00 am. and 9:00 to 9:30 am. Petitioner testified that he
did not commit the crime and that he drove [] Hampton straight to
Sherwood Chevrolet in Johnson City. If the State would have
provided thisevidence, petitioner could have presented M s. Hampton
as hisalibi witness and corroborated histestimony . . . .

! See State v. Ricky Jerome Harris, No. 85, 1990 WL 171507 (Tenn. Crim. App., Nov. 8, 1990), perm. app.
denied, (Tenn., Feb. 4, 1991); Ricky Harris, No. 03C01-9611-CR-00410, 1998 WL 191441 (Tenn. Crim. App.,
April 23, 1998), perm. app. denied, (Tenn., Dec. 7, 1998).
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Although the petitioner initially submitted only his own affidavit reciting the alleged facts, he later
filed an affidavit containing the allegedly exculpatory statements made by the witnessin question.?

Thetrial court denied the motion after finding that the alleged excul patory evidencedid not
constitute an appropriate ground for reopening a post-conviction petition under Tennessee Code
Annotated section 40-30-217(a). On appeal, the Court of Criminal Appeals agreed that the
suppression of exculpatory evidence is not a ground upon which to reopen a post-conviction case
under Tennessee Code Annotated section 40-30-217(a). A majority of that court nonetheless
concluded that the motion should be treated as a petition for the writ of error coram nobis and that
Workmanv. State, 41 S.W.3d 100 (Tenn. 2001), which held that due process may toll the one-year
writ of error coram nobis statute of limitationsin acapital case, should apply and not be limited to
capital cases. The case wastherefore remanded for thetrial court to determine(1) whether the State
suppressed excul patory evidence, (2) whether the petitioner was diligent and not at fault in failing
to raise the issue earlier, and (3) whether the evidence may have resulted in a different outcome.
Unlike the mgjority of this Court, | would affirm the Court of Criminal Appeals’ judgment.

ANALYSIS

Motion to Reopen

The magjority opinion correctly beginsits analysiswith thethreshold question of whether the
issueraised by thepetitioner, i.e., the State’ ssuppression of excul patory evidence, wasaproper basis
upon which to reopen a post-conviction petition. The Post-Conviction Procedure Act requires a
petitioner to “petition for post-conviction relief . . . within one (1) year of the final action of the
highest state appellate court to which an appeal istaken....” Tenn. Code Ann. § 40-30-202(a)
(1997). Moreover, the Act “contemplates the filing of only one (1) petition for post-conviction
relief.” Tenn. Code Ann. § 40-30-202(c).

A petitioner may move to reopen post-conviction proceedings only “under the limited
circumstancesset out in 8 40-30-217.” Tenn. Code Ann. 8§ 40-30-202(c). Asthemagjority notes, the
circumstances include:

(1) Theclaiminthemotionisbased upon afina ruling of an
appellate court establishing a constitutional right that was not
recognized as existing at thetime of trial, if retrospective application
of that right is required. Such motion must be filed within one (1)
year of the ruling of the highest state appellate court or the United
States supreme court establishing a constitutional right that was not
recognized as existing at the time of trial; or

2 The trial court accepted the affidavits as filed, and the Court of Criminal Appeals treated them as a

supplemental record on appeal .
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(2) The claim in the motion is based upon new scientific
evidence establishing that such petitioner is actually innocent of the
offense or offenses for which the petitioner was convicted; or

(3) The claim asserted in the motion seeks rdief from a
sentence that was enhanced because of a previous conviction and
such conviction in the case in which the daim is asserted was not a
guilty pleawith an agreed sentence, and the previous conviction has
subsequently been held to beinvalid, in which case the motion must
be filed within one (1) year of the finality of the ruling holding the
previous conviction to beinvalid; and

(4) It appears that the facts underlying the claim, if true,
would establish by clear and convincing evidence that the petitioner
Is entitled to have the conviction set aside or the sentence reduced.

Tenn. Code Ann. 8§ 40-30-217(a)(1)-(4) (1997). These circumstances plainly do not allow the
reopening of a post-conviction petition based on the State’'s suppression of exculpatory evidence.
| therefore agree with the magority that the issue raised by the petitioner did not satisfy the limited
statutory grounds for reopening a post-conviction proceeding set forth above.

Although | agree with the majority’ s conclusion, Judge Witt’ s dissenting opinion from the
Court of Criminal Appealsexpressesaview that | share. Judge Witt recognized that the prosecutor’s
duty to reved excul patory evidence on both constitutional and ethical grounds iswell-established
and that the suppression of exculpatory evidence violates the accused sright to afair trial. Brady
v. Maryland, 373 U.S. at 87, 83 S. Ct. at 1196-97. Judge Witt therefore concluded that the
suppression of excul patory evidence, although not a ground to reopen a post-conviction case, may
establish a due process basis for tolling the post-conviction statute of limitations in cases where a
petitioner’s liberty interest in litigating the issue after the expiration of the statute of limitations
outweighsthe State€ sotherwiselegitimateinterest infinality. SeeBurfordv. State, 845 S.W.2d 204
(Tenn. 1992).

| share Judge Witt’s concern that the State should not benefit from delay it has created by
suppressing excul patory evidence and violating an accused’ s constitutional rights. See Samplev.
State, 82 S.W.3d at 276. Thelegislature, however, has notindicated that apost-conviction case may
be reopened on this basis, even though it has properly recognized the consequences of the State's
suppression of excul patory evidencewithrespect toreli eving a petitioner from other post-conviction
procedural defaults. See Tenn. Code Ann. § 40-30-206(g)(2) (1997) (ground not barred by waiver
if the “failureto present the ground was the result of state action in violaion of thefederd or state
constitution.”). While legidative action would be the simplest means for resolving these issues, |
nonetheless agree with the mgority that the State’s suppression of exculpatory evidence is not a
ground upon which to reopen a post-conviction proceeding under the current provisions of
Tennessee Code Annotated section 40-30-217(a).
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Writ of Error Coram Nobis

The majority next concludes that the Court of Criminal Appeals erred in its sua sponte
determination that the petitioner’s motion to reopen should be treated as a petition for the writ of
error coram nobis. The majority reasons that the pleading did not mention the writ of error coram
nobis, that the petitioner’ s brief to the Court of Criminal Appealsindicated that hedid not intend to
fileapetition for thewrit of error coram nobis, and that thereare procedural and factual differences
between a motion to reopen and a petition for the writ of error coram nobis.

Although | agree that sua sponte action by the appe late court may be infrequent, | disagree
with the majority’s view that the Court of Crimina Appeals action was error in this case and with
Justice Holder’ s concurring opinion’ s conclusion that the petitioner waived review of theissue. In
my view, the Court of Criminal Appeals action was correctly based on the substance of the
petitioner’s pleading and these issues have now been presented directly to this Court. Moreover,
sincethemajority’ sopinion does not prohibit the petitioner fromfiling apetition for thewrit of error
coram nobis following this appeal, the identical issues will undoubtedly return to this Court.
Becausethe Court of Criminal Appeals’ action was correct, and intheinterests of judicial economy
and efficiency, | would address the merits of the issues as now presented and argued.

Although the writ of error coram nobisisanarrow remedy, see Statev. Mixon, 983 SW.2d
661, 666 (Tenn. 1999), its requirements are well-established:

Upon ashowing by the defendant that the defendant waswithout fault
infailing to present certain evidenceat the proper time, awrit of error
coram nobiswill lie for subsequently or newly discovered evidence
relating to matters which were litigated at the trial if the judge
determines that such evidence may have resulted in a different
judgment, had it been presented at the trial.

Tenn. Code Ann. 8§40-26-105 (1997); seealso Statev. Mixon, 983 S.W.2d a 668. A petitioner must
therefore show that (1) there is newly discovered evidence relating to matters litigated at the trial,
(2) the petitioner was without fault in failing to present this evidence at the proper time, and (3) the
evidence may have resulted in a different judgment had it been presented at the trial. The remedy
in the appropriate caseisanew trial. 1d.

The caption of the petitioner’ s pleading beliesthe majority’ sconclusion that it wasintended
solely asamotion to reopen the petitioner’ s post-conviction suit. The pleadingisentitled a“motion
to reopen petition for post-conviction relief or in the alternative, motion for a new trial based on
newly discovered evidence.” (Emphasis added.) The motion was not limited to grounds for
reopening the petitioner’ spost-conviction suit and instead included the* newly discovered evidence”
requirement for the writ of error coram nobis. In sum, the majority’ s premise that the motion was



intended solely asarequest to reopen the petitioner’ s post-conviction proceeding i sinconsi stent with
the very title of the document.

More importantly, the substance of the petitioner’s pleading also belies the majority’s
conclusion. See Norton v. Everhart, 895 SW.2d 317, 319 (Tenn. 1995) (recognizing that a court
isnot limited to the title or form of apleading and must instead |ook to its substance). The motion
asserted that the State withheld the identity of awitness who told a police officer that the petitioner
assisted her when she had car troubl e, that she did not see adead body in the petitioner’ s car or trunk,
and that she followed the petitioner to Sherwood Chevrolet to have her car repaired. The motion
further asserted that the evidence would have corroborated the petitioner’ s alibi for the time period
in which the State aleged he was disposing of the body. Finally, the motion alleged that the
petitioner did not obtain the evidence until he received aresponse to an advertisement he had placed
in the Elizabethton Star newspaper seeking information about his casein August of 1998.

In my view, the allegationsin the motion established a primafacie case on each element for
the writ of error coram nobis. The motion asserted that the petitioner obtained newly discovered
evidence, that the evidence related to matterslitigated at histrial, and that the petitioner was not at
fault for failing to present the evidence at trial because the prosecution withheld the identity of the
witness. The motion also asserted that the evidence would have corroborated the petitioner’s alibi.
I would therefore hold that the Court of Criminal Appeals correctly determined that the substance
of the petitioner’ s motion alleged the necessary elements for raising a petition for the writ of error
coram nobis.

Statute of Limitations

By conduding that the Court of Criminal Appeals erred in treating the petitioner’s motion
as an error coram nobis petition, the majority effectively avoids the critical issue in this case:
whether due processtolled the one-year statute of limitationsfor filing apetition for thewrit of error
coram nobis under our decision in Workman v. State, 41 SW.3d 100 (Tenn. 2001).

As the parties concede, the petitioner failed to file his petition within one (1) year &ter the
judgment became final asrequired in error coram nobiscases. Tenn. Code Ann. 8 27-7-103 (2000).
This Court has consistently recognized, however, that principles of due process may toll the writ of
error coram nobis statute of limitations or the post-conviction statute of limitations where the
petitioner’s liberty interest in raising a late-arising issue outweighs the State’s finality interest
embodiedinthestatute. Workman, 41 S\W.3d a 101-02; seealso Williamsv. Stete, 44 S.\W.3d 464
(Tenn. 2001); Sealsv. State, 23 S.W.3d 272 (Tenn. 2000); Burford v. State, 845 S.W.2d 204 (Tenn.
1992).

In Workman, the petitioner’ swrit of error coram nobis petition, which claimed that he had
evidence unavailable at trial that proved hisinnocence of capital murder, was dismissed because it
was filed after the one-year statute of limitations in error coram nobis cases. A mgority of the
Supreme Court reversed the dismissd after weighing the competing interests:
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[W]e have no hesitation in concluding that due process precludes
application of the statute of limitations to bar consideration of the
writ of error coram nobisin thiscase. [The petitioner’g] interest in
obtaining a hearing to present newly discovered evidence that may
establish actual innocence of a capital offense far outweighs any
governmental interest in preventing the litigation [of] stale claims.
... Thedday in obtaining thisevidenceisnot attributableto thefault
of [the petitioner] or hisattorneys. ... No court in this State has
actually held a hearing to fully evaluate the strength of these clams.
Under such circumstances, [the petitioner’s] interest in obtaining a
hearing on these claims clearly outweighs the governmental interest
embodied in the statute of limitations. Accordingly, due process
precludes summary dismissal of this clam based upon a statutory
time bar.

Workman, 41 SW.3d at 103. The case was therefore remanded to the trial court for further
proceedings.

Although Workman was decided in the context of a capitd case, and the Court was duly
aware of theinterests at stake in acapital case, itsholding was not expressly limited to writ of error
coram nobis petitions filed in capital cases. Indeed, the reasoning in Workman was predicated on
aline of cases, beginning with Burford v. State, which applied due process principles to toll the
statutes of limitationsin circumstancesnot limited to capital cases. See Williams, 44 SW.3d at 471;
Seals, 23 SW.3d a 279; Burford, 845 SW.2d at 208. Aswe said in Burford, “before a state may
terminateaclaimfor failure to comply with procedural requirements such as statutes of limitations,
dueprocessrequiresthat potentid litigants be provided an opportunity for the presentation of clams
at ameaningful time and inameaningful manner.” 845 S.W.2d at 208. In sum, this Court has never
distinguished between capital and non-capital cases when analyzing whether due process mandates
the tolling of a statute of limitations. Accordingly, | would affirm the Court of Crimina Appeals
determination that Workman is not limited to capital cases.

In applying the due process bal ancing analysis from Burford and Workman, | conclude that
the petitioner’s alegations that the State withheld the identification of an alibi witness and
exculpatory statements made by that witness raise a substantial liberty interest affecting the
petitioner’ srightsto due process and afair trial. Indeed, this Court has recognized the significance
of asuppression of excul patory evidenceissue when considering apetitioner’ sliberty interest under
the due process balancing analysis. See Samplev. State, 82 S.W.3d at 276; see also Workman, 41
S.W.3d at 102.

Although themajority statesin footnote 10 that it isreserving thelater-arising daim question
for another day, it engages in an extensive discussion of the alleged facts and then comes to
conclusions about theissue it purportsnot to address. | disagree with the mgjority’ s conclusion that
the petitioner’ sliberty interest was negated because hefaled torasealater-arising clam. Theissue
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isnot simply the question of the petitioner’ sown whereaboutsfor the purpose of an alibi, but rather,
the State’ s suppression of the identification of awitness and an exculpatory statement made by that
witness. Moreover, the petitioner’ s knowledge of hislocation at the time of the offense would not
be nearly as persuasive without the corroboration of a disinterested witness. In any event, any
conclusionswith regard to the petitioner’ sfault requirefactual findingsthat are better left to thetrial
court in evaluating whether the writ of error coram nobis requirements have been met. In short, |
do not agree that the petitioner hasfailed to assert alater-arising issue or that the petitioner sliberty
interests are diminished as concluded by the mgority.

In addition, | believe that the petitioner’ s sentence of life imprisonment further heightened
his liberty interest in seeking to raise theseissues. The State has offered no principled basis for
either distinguishing between alife sentence and acapital sentenceinwe ghingapetitioner’ sliberty
interest under the due process analysis or for finding that a life sentence does not implicate a
significant liberty interest. The State' s failure was foreordaned becausethere is no questionthat a
sentence of life imprisonment is a substantial deprivation of liberty.

Finally, I would conclude that balancing the interests of the parties favors the petitioner’s
liberty interest. The Court has implicitly recognized, for example, that the State s finality interest
is seriously compromised when the prosecution has suppressed evidence in violation of its
constitutional duty and is directly responsible for causing the delay in finality. See Sample, 82
SW.3d at 276 (“[T]he 16-month period under these circumstances must be viewed with and
mitigated by thefact that the prosecution suppressed the evidence and prevented theissuefrom being
litigated for over 10 years.”). Indeed, it is dubious to suggest that the State has any legitimate
interest in the finality of a conviction where that conviction may have been secured in part through
the suppression of evidencefavorableto theaccused. Any other conclusion istantamount to stating
that a petitioner should have no available remedy if and when the prosecution has succeeded in
suppressing evidence until after the applicable statute of limitations has expired. | strongly reject
such aview.

| disagree with Justice Holder’ s concurring opinion’s conclusion that the record on appeal
Is insufficient to address this issue or to apply the due process analysis. On the contrary, the
petitioner’ sliberty interestsand the State’ salleged interestsin finality that | have discussed arefully
evident from the record and can be balanced under the due process principles described in our
controlling cases. | do agree, however, tha a remand for additional proceedings is necessary to
resolve the factual issues with respect to the writ of error coram nobisrequirements. Accordingly,
| would affirmthe Court of Criminal Appeals conclusionthat dueprocesstolled theone-year statute
of limitations and that the case must be remanded to the trial court for further proceedings.

CONCLUSION

| concur in the majority’s opinion that the petitioner’s motion did not establish grounds to
reopen his post-conviction suit pursuant to Tennessee Code Annotated section 40-30-217(a). |
dissent, however, fromthemajority’ sconclusionthat the Court of Criminal Appealserredintreating

-8



the motion as apetition for the writ of error coram nobis. In my view, the substance of the motion
alleged adequate groundsto betreated as a petition for thewrit of error coram nobisand themajority
of this Court has erred in failing to address the important congtitutional issue this case wastaken to
resolve.

Accordingly, | would address the merits of this case and would hold that the due process
balancing analysisunder Workman v. State, 41 S.W.3d 100 (Tenn. 2001), may toll the one-year writ
of error coram nobis statute of limitations where the prosecution has suppressed excul patory
evidencein anon-capital case. This Court has never distinguished between capital and non-capital
casesin considering whether due process mandatesthetolling of astatute of limitations, nor isthere
any reason to do so. | would also hold that the petitioner’s motion asserted a prima facie case for
the issuance of the writ of error coram nobis and required that the statute of limitations be tolled
under due process principles.

| would therefore affirm the Court of Criminal Appeals’ judgment remanding the caseto the
trial court for a determination of whether (1) the petitioner has newly discovered evidence relating
to matterslitigated at trial, (2) the petitioner waswithout fault in failing to present the evidence, and
(3) the evidence may have resulted in adifferent judgment had it been presented at trial. Because
the majority opinion falsto address these difficult issues, | respectfully dissent. | am authorized to
state that Justice Birch joinsin this concurring and dissenting opinion.

E. RILEY ANDERSON, JUSTICE



