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AbpoOLPHOA. BIRCH, JR., J., concurring and dissenting.

| concur in the majority’s decision to affirm the defendant’s conviction, but | respectfully
dissent from the conclusion that the defendant did not make an unequivocal request for counsel.
When a suspect invokesthe right to counsel, police must cease questioning until counsel is present.
Statev. Huddleston, 924 S.W.2d 666, 669 (Tenn. 1996). A defendant “mugt articulate hisdesireto
have counsel present sufficiently clearly that areasonable police officer inthe circumstances would
understand the statement to bearequest for an attorney.” Davisv. United States, 512 U.S. 452, 459
(1994).

| have no quibble with the above statement of law. Thus, my concernisthat the facts do not
support the conclusion reached by the mgority. Specifically, | find the defendant’s statements and
guestions sufficiently clear to cause areasonabl e officer, under the circumstances, to understand that
the defendant wanted a lawyer. It appears, however, that the officer smply chose to ignore the
defendant’ srepeated requests. During theinterrogation, the defendant refused to answer aquestion
about his parole, and instead he stated, “Well . . . | guess it don’'t matter until | can get a lawyer
present.” Hethen asked, “I’m supposed to have alawyer though, don’t 17" Instead of answering the
defendant, the officer appeared to evadethe questions and replied, “Hmmm?’ The defendant again
stated, “| have to have alawyer present, | reckon’. Before you ask me.” Again, the officer evaded
the question by saying, “What'sthat? Finally, the defendant stated, “ You have to have a lawyer
present before questioning.” The officer merely responded that he had not asked the defendant any
guestions. The defendant later signed a Miranda waiver, but he maintained that he did not wish to
waive hisrights.

It is abundantly clear from the exchange between the defendant and the officer that the
defendant was requesting an attorney. The defendant made at least four statements regarding the
presenceof an attorney. It seems, however, that the officer simply choseto disregard thedefendant’s
requests.



Based onwhat | interpret asaclear request for an attorney, | conclude that the statement the
defendant made to police should have been suppressed as having been obtained in violation of his
Fifth Amendment right to counsel. Based on the overwheming evidence against the defendant,
however, | concur with the majority that sufficient evidence was presented to convict the defendant
of voluntary manslaughter.
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