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OPINION
Factual and Procedural Background

The appellant, Vernon Dewayne Waller, was arrested for selling a substance represented to
be crack cocaineto an undercover police officer. Two independent testsreveal ed that the substance
did not contain cocaineor any other controlled substance. Waller was charged with theunlawful sale
of acounterfeit controlled substancein violation of Tennessee Code Annotated section 39-17-423(a).
He entered a plea of not guilty.

The State served notice of itsintent to use Waller’ sseven prior convictionsfor impeachment
purposes. Waller filed apre-trial motion requesting aruling on the admissibility of the convictions.
The trial court ruled that three of the seven convictions would be admissible for impeachment
purposesif Waller testified. Thethree convictionsincluded aMarch 1990 conviction for possession
of a controlled substance for resale, aFebruary 1992 conviction for sale of a controlled substance,
and a November 1999 conviction for facilitation of sale of acontrolled substance.

On May 15, 2001, ajury found Waller guilty of the unlawful sale of acounterfeit controlled
substance. Waller did not testify at trial. The trial court sentenced him to six years in the
Department of Correction.

TheCourt of Criminal Appeal saffirmed Wdler’ sconvictionand sentence. Theintermediate
appellate court held that the trial court correctly concluded that Waller’s three prior felony drug
convictionswere rdevant to the issue of his credibility and that the probative value of the evidence
outweighed any unfair prejudicial effect. We granted review.

Analysis
Rule 609 of the Tennessee Rules of Evidence permitsthe Stateto attack the credibility of a

criminal defendant by presenting evidence of prior convictionsif four conditions are satisfied. See
Tenn. R. Evid. 609.' First, the prior conviction must be punishable by death or imprisonment over

! Rule 609 provides:

(a) General Rule. For the purpose of attacking the credibility of a witness,
evidence that the witness has been convicted of a crime may be admitted if the
following procedures and conditions are satisfied:

(2) The crime must be punishable by death or imprisonment in excess of one year
under the law under which the witness was convicted or, if not so punishable, the
crime must have involved dishonesty or fal se statement.
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one year or must involve a crime of dishonesty or false statement. See Tenn. R. Evid. 609(a)(2).
In addition, lessthan ten years must have el apsed between the defendant’ s rel ease from confinement
for the prior conviction and the commencement of the subject prosecution. See Tenn. R. Evid.
609(b). Finaly, the State must givereasonabl e pre-trial written notice of theimpeaching conviction,
and the trial court must find that the impeaching conviction’s probative value on the issue of
credibility outweighs its unfair prejudicia effect on the substantive issues. See Tenn. R. Evid.
609(3)(3).

It is the last of these conditions that is at issue in this case. Waller argues that the prior
convictionsfound admissiblefor impeachment purposes by thetrial court havelittle or no probative
valueasto credibility. Because these convictions are substantidly similar to the present charge, he
contends that the trial court erred in finding that the convictions' probative value on the issue of
credibility outweighed their unfair prejudicial effect.

Wereview atrial court’s ruling on the admissibility of prior convictions for impeachment
purposes under an abuse of discretion standard. See State v. Mixon, 983 S.W.2d 661, 675 (Tenn.
1999); State v. Blanton, 926 S.W.2d 953, 960 (Tenn. Crim. App. 1996). A trial court abuses its
discretion only when it “*applig[s] an incorrect legal standard, or reache[s] a decision which is
againg logic or reasoning that cause[s] an injusticeto the party complaining.’” State v. Shirley, 6
S.\W.3d 243, 247 (Tenn. 1999) (quoting State v. Shuck, 953 S.W.2d 662, 669 (Tenn. 1997)).

Two criteria are especially relevant in determining whether the probative value of a
conviction on the issue of credibility outweighs its unfair prejudicial effect upon the substantive
issues: (1) the impeaching conviction’s relevance as to credibility; and (2) the impeaching
conviction’ssimilarity to the charged offense. Mixon, 983 S.W.2d at 674. A trial court should first
analyze whether the impeaching conviction is relevant to theissue of credibility. 1d. Rule 609 of
the Tennessee Rul es of Evidence suggeststhat the commission of any fe ony is* generally probative’
of acriminal defendant’s credibility. See State v. Walker, 29 S.W.3d 885, 890 (Tenn. Crim. App.

l(...continued)

(3) If the witnessto beimpeached istheaccusedin acriminal prosecution, the State
must give the accused reasonable written notice of the impeaching conviction
before trial, and the court upon request must determine that the conviction’s
probative value on credibility outweighs its unfair prejudicial effect on the
substantive issues. . . . If the court makes a final determination that such proof is
admissible for impeachment purposes, the accused need not actually testify at the
trial to later challenge the propriety of the determination.

(b) Time Limit. Evidence of a conviction under this rule is not admissible if a
period of more than ten years has elapsed between the date of release from
confinement and commencement of the action or prosecution; if the withesswasnot
confined, the ten-year period is measured from the date of conviction rather than
release.

Tenn. R. Evid. 609.



1999). However, this Court has previously rejected a per se rule that permits impeachment by any
and all felony convictions. See Mixon, 983 SW.2d at 674. A prior felony conviction still must be
anayzed to determine whether it is sufficiently probative of credibility to outweigh any unfair
prejudicia effect it may have on the substantive issues of the case. Seeid. To determine how
probative a felony conviction is to the issue of credibility, the trial court must assess whether the
felony offense involves dishonesty or false statement. Walker, 29 SW.3d at 890.

The trial court in this case concduded that Waller's March 1990, February 1992, and
November 1999 convictionsinvolved dishonesty. The court stated that these convictions were for
“crimes of dishonesty in the sense of it is illegd to possess those substances in this State.”
Consequently, the trial court ruled that the State would be allowed to use these convictions to
impeach Waller if he testified.

In our view, Waller's prior convictions do not involve dishonesty or false statement as
contemplated by Rule 609. Wadler's three prior convictions are for possession of a controlled
substancefor resale, sale of acontrolled substance, and facilitation of sale of acontrolled substance.
The trial court based its finding that these felony drug convictions involve dishonesty upon the
illegdity of the possession of acontrolled substance. Weareunwillingto hold that every conviction
for anillegal act isindicative of dishonesty. Accepting thetrial court’sreasoning“would preclude
any principled differentiation among crimes of varying impact on witness veracity.” State v.
Zaehringer, 325N.W.2d 754, 757 (lowa1982); seealso Gregory v. State, 616 A.2d 1198, 1204 (Del.
1992) (rejecting reasoning similar to that applied by thetrial court in the present case). Under the
trial court’s rationde, virtudly dl convictions for crimes committed knowingly or intentionally
would be admissible for impeachment purposes. We decline to read Rule 609 in such a manner.

The offenses for which Waller has been convicted do not comport with the plain meaning
of “dishonesty.” Thestatutory elementsof theseoffensesdo not requirethat the controlled substance
be sold or possessed in a manner that involves deceit or fraud.? See Walker, 29 SW.3d at 891
(stating that “ the evidence rel ating to the el ements of the crimeisto be considered in questioning the
offense’ s relevance to dishonesty, not the general circumstances or environment within which the
offense was committed”); see also United States v. Lewis, 626 F.2d 940, 946 (D.C. Cir. 1980)
(interpreting Rule 609 of the Federal Rules of Evidenceto require that the crimeinvol ve dishonesty

2 Tennessee Code Annotated section 39-17-417(a) provides, “It is an offense for a defendant to knowingly:
(1) Manufactureacontrolled substance; (2) Deliver acontrolled substance; (3) Sell acontrolled substance; or (4) Possess
a controlled substance with intent to manufacture, deliver or sell such controlled substance.” Tenn. Code Ann.
§39-17-417(a) (1997 & Supp. 2002). Under Tennessee Code A nnotated section 39-11-403(a), “[a] person iscriminally
responsible for the facilitation of afelony if, knowing that another intends to commit a specific felony, but without the
intent required for criminal responsibility under § 39-11-402(2), the person knowingly furnishes substantial assistance
in the commission of the felony.” Tenn. Code Ann. § 39-11-403(a) (1997). Depending on the circumstances of the
offense, a violation of Tennessee Code Annotated section 39-17-417(a) is an offense that could range from a Class A
felony to a Class E felony. See Tenn. Code Ann. § 39-17-417(b)-(1) (1997 & Supp. 2002).
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or false statement as an element of the statutory offense);® Gregory, 616 A.2d at 1204 (concluding
that the elements of the crime of possession of acontrolled substance with intent to deliver “require
no proof of conduct involving lying, deceiving, cheating, stealing or defrauding”); Zaehringer, 325
N.W.2d at 756 (holding that the elements of thedelivery of marijuanaoffensedo not involve* deceit,
fraud, cheating, or stealing”).

Case law from other jurisdictions supports our view that drug convictions do not involve
dishonesty or false statement. See Lewis, 626 F.2d at 946 (stating that the defendant’ s prior felony
conviction for the unlawful distribution of acontrolled substancedid not invol ve dishonesty or false
statement within the meaning of Rule 609 of the Federal Rules of Evidence); United Statesv. Puco,
453 F.2d 539, 543 (2d Cir. 1971) (concluding that narcotics convictions are not highly relevant to
the issue of veracity); State v. Geyer, 480 A.2d 489, 496-97 (Conn. 1984) (concluding that
convictions for narcotics offenses do not reflect directly on credibility and stating that such
convictions* clearly lack[] the direct probative value of acriminal conviction indicating dishonesty
or atendency to makefalse statement”); Gregory, 616 A.2d at 1204-05 (explaining that drug-related
offensesgenerally do not involvedishonesty or fal se statement); State v. Fernandez, 859 P.2d 1389,
1391 (Idaho 1993) (holding that “[a]rranging a drug transaction in and of itself is not probative of
whether a person is truthful or untruthful”); State v. Konechny, 3 P.3d 535, 546 (Idaho Ct. App.
2000) (stating that felony drug convictions are not “intimately connected” with credibility);
Zaehringer, 325N.W.2d at 756-57 (holding that narcotics offensesdo not involve dishonesty or false
statement); Statev. Aleksey, 538 S.E.2d 248, 255 (S.C. 2000) (indicating that viol ations of narcotics
laws are generally not probative of truthfulness); Statev. Hardy, 946 P.2d 1175, 1178 (Wash. 1997)
(commenting that “[d]rug convictions are not crimes of ‘ dishonesty or false statement’ like perjury
or criminal fraud and thus [Rule 609] does not apply”). Therefore, we conclude that these prior
felony drug convictions are, a best, only dightly probative of Waller’s credibility.

Oncethetria court finds that the impeaching conviction has somerelevance to the issue of
the defendant’ s credibility, it should next “‘ assess the similarity between the crime on trial and the
crime underlying the impeaching conviction.”” Mixon, 983 SW.2d at 674 (quoting Cohen,
Sheppeard & Paine, Tennessee Law of Evidence 8 609.9 (3d ed. 1995)). When an impeaching
convictionissubstantially similar tothe charged offense, adanger existsthat jurorswill improperly
consider the impeaching conviction as evidence of the propensity of the defendant to commit the
crime. 1d. Accordingly, theunfair prejudicial effect of animpeaching conviction on the substantive
issues greatly increases if the conviction is substantially similar to the charged offense. Id.
However, evidence of aprior conviction that is substantially similar tothe charged offenseisnot per
se inadmissible for impeachment purposes. See State v. Galmore, 994 S.W.2d 120, 122 (Tenn.
1999). Under thesecircumstances, atrial court should carefully balancethei mpeaching conviction’s

3 The Advisory Commission Comment to Rule 609 of the Tennessee Rules of Evidence states that the rule
follows this Court’s opinion in State v. Morgan, 541 S.W.2d 385 (T enn. 1976), in which we adopted Rule 609(a) & (b)
of the Federa Rules of Evidence. Federal developments areinstructive when the federa rule is the source of our rule.
See Walker, 29 S.W.3d at 890.
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relevancewithregardtocredibility againg itsunfair prejudicial effect on substantiveissues. Mixon,
983 SW.2d at 674.

The trial court did not explicitly state whether it found Waller’s prior convictions and the
charged offense to be substantially similar. Nevertheless, it is clear that each of these prior
convictionsis substantially similar to the charged offense. Waller’ sthree prior convictionsas well
as his present charge involve the sale or the intent to sell cocaine or a substance represented to be
cocaine. While it may be true that Waller's three prior drug convictions are more probative of
credibility than alesser number would be, they are also more prejudicia considering the nature of
the charged offense. See Walker, 29 S.W.3d at 891 (stating that “five previous felony convictions
aremore probative ontheissueof the defendant’ s credibility than would be afewer amount” but also
that “[t]hefact that the defendant had five previousfelony convictionsrelating to the sale of cocaine
greatly increases the risk that the jury would consider them to be evidence that the defendant acted
the sameway on theday in question™); seealso Geyer, 480 A.2d at 497-98 (indicating that a“ greater
number [of convictions] implies an inveterate affinity for illegal narcotics, thereby engendering a
greater prejudice than a single prior conviction might create”). Waller's conviction of crimes
relating to the sale of cocaine on three previous occasions increases the risk that the jury would
improperly consider theimpeachi ng convictions as evidence of his propensty to commit the present
offense. Theconvictions unfar prejudicial effect, therefore, isgreat. Thisunfair prejudicial effect
outweighs any probative vdue Waller’ s drug convictions may have on the issue of credibility. See
State v. Dunlap, 579 S.E.2d 318, 320 (S.C. 2003) (noting that the relative lack of probative value
narcotics offenses have to credibility should “figure prominently in the weighing of prejudice. . .
when determining whether to permit a criminal defendant’s impeachment by such conduct™). We
therefore hold that the trial court erred in allowing the State to use Waller’s prior felony drug
convictions for impeachment purposes.

Our analysis does not end here, however. We must next consider whether the error inthis
caseaffirmatively or more probably than not affected thejudgment to Waller’ sprejudice. See Tenn.
R. Crim. P. 52(a); Tenn. R. App. P. 36(b); Galmore, 994 SW.2d a 125. Waller is not entitled to
relief if he was not prejudiced by the error. State v. Taylor, 993 SW.2d 33, 35 (Tenn. 1999).

Waller presented no evidence at trial, and he failled to make an offer of proof as to his
proposed testimony. See Galmore, 994 S.W.2d at 125 (holding that an offer of proof isnot required
to preserve aclam of an erroneous ruling on admissibility for review but concluding that it may be
the only way to demonstrate prejudice). He also has presented no argument on appeal concerning
the substance of hiscontemplated testimony. Attrial, the State presented thetestimony of two police
officers who observed Waller sell the counterfeit substance. This evidence against Waller is
overwhelming and uncontroverted. Consequently, Waller has failed to demonstrate that he was
prejudiced by the trial court’s erroneous ruling. We hold, therefore, that the trial court’s error in
ruling that Waller’s prior felony drug convictions would be admissible for impeachment purposes
was harmless. See Galmore, 994 SW.2d a 125; Taylor, 993 SW.2d at 35.



Conclusion

Weholdthat thetrial court erredin ruling that the State could use theappel lant’ s prior felony
drug convictions for impeachment purposes. Under the circumstances of this case, however, the
error was harmless. Accordingly, the judgment of the Court of Crimina Appeals is affirmed. It
appearing that the appdlant, Vernon Dewayne Waller, isindigent, costs of this appeal are taxed to
the State of Tennessee.

JANICE M. HOLDER, JUSTICE



