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OPINION

Background

On November 25, 2000, at about 11:00 p.m., the plaintiff, Jasmine Ali (*Ali"), suffered
serious injurieswhen her car was struck by a car driven by defendant Eric N. Fisher (“Fisher”) and
owned by defendant Thomas Scheve (* Scheve”). The accident occurred at the intersection of Lynn
Garden Drive and Center Street in Kingsport, Tennessee.

Kingsport Police Officer Burke Murray testified that on the night of November 25, 2000, he
saw acar on 1-181 that had been reported to the police dispatcher as being driven erratically by a
possibly intoxicated driver. When officers turned on their blue lights, the car exited the interstate
and turned right on Lynn Garden Drive. The car accelerated to a speed in excess of 100 miles per
hour, ran ared light at the intersection of Lynn Garden Drive and Center Street, struck Ali’s car,
becameairborne, struck atraffic light pole, and landed on top of her car. Ali suffered severeinjuries
to her collar bone and right ankle.

Fisher had a blood-alcohol content of 0.21% - more than double the legal limit. Fisher
testified that he had become intoxicated from drinking at least eight bottles of six-percent-alcohol
beer, smoking marijuana, and taking four Benadryl pills. He said that on the night of the accident,
he suffered a“black out” while playing an internet video game. Fisher testified: “the last thing |
honestly remember isa—it’ s like a mix between seeing the — the beer and the visuals on the video
game, the smoke from the missiles [part of the video game graphics], and the next thing | knew, |
was looking at my mom in the hospital.” In addition, Fisher testified that it was his “choice to do
the drugs and the alcohol that led to the accident” and that he “took responsibility for it [in] criminal
court.”*

Fisher testified that he had been driving a car owned by Scheve, who was a co-worker at a
restaurant called the Minglewood Mountain Bistro (*Minglewood”) in downtown Johnson City,
Tennessee. Fisher testified that in thetwo monthsthat heworked with Scheve, thetwo becameclose
friends. They “partied” alot together, drank at work and off work, and smoked marijuana. Fisher,
who livedin acabin severa milesfrom Minglewood, stated that hefrequently rodeto and fromwork
with Scheve. At thetime of the accident, Scheve had gone out of town for the Thanksgiving holiday
and had loaned his car and his apartment to Fisher.

Fisher asserted that hisalcohol and drug abuse waswell known among hisacquai ntancesand
stated that “ everyone knew that [ was] unstable and likely to commit jackassery” after drinking and
taking drugs. Fisher testified that the fact that his driver’s license had been suspended was also

! As aresult of the accident, in Sullivan County Criminal Court, Fisher pleaded guilty to aggravated assault,
reckless aggravated assault, driving under the influence of intoxicants (“DUI") (second offense), driving on arevoked
license (“DORL") (third offense), reckless endangerment, and felony evading arrest.
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common knowledge among his friends and co-workers and evident by the fact that herarely drove.
Fisher stated his opinion that Scheve knew of the suspended license prior to the accident.

Scheve testified, however, that he and Fisher were only casual acquaintances who worked
together and had occasion to “hang around” with some of the same people. Scheve stated that he
occasionally drove Fisher home from work because Fisher had no other transportation. After the
accident, Scheve admitted that he had loaned his car to Fisher and that he had signed the following
statement that had been prepared by Officer Murray:

On 11-21-00 I was leaving to go out of town for the holidays. | was
at my place of employment, at Minglewood Mtn Bistro, in Johnson
City, Tenn. | wastalking to my friend/coworker Eric Fisher. | don’t
recall if | offered to let Eric use the car or if he asked to do so. |
remember telling himif he didn’t have any other way to work or was
inabind, he could useit. | also told him he could use my apartment
sinceits(sic) closeto my work. Hetold methat he would be careful
and wouldn’'t driveit if hewas“messed up.” After that | |eft for the
airport.

Scheve testified that he had offered to allow Fisher to stay in his apartment, which was one
block from work, so that Fisher would not need to use his car to get to work. Scheve testified that
he did not know of Fisher’salcohol and drug problems and that he had never seen Fisher inebriated
or using any illegal drugs. He testified that he did not know that Fisher’s driver’'s license was
suspended and that he would not have allowed Fisher to use his car had he known of Fisher’s
substance abuse and legal problems. Officer Murray, however, testified that when he asked Scheve
what he meant by “messed up,” Scheve responded that Fisher had been known to drink and drive,
and that Scheve did not want Fisher to drive his car while drinking.

The case was submitted to the jury by thetrial judge for allocation of fault on comparative
fault principles. Thejury returned averdict finding that Fisher, thedriver, was eighty percent (80%)
at fault and Scheve, the owner, was twenty percent (20%) at fault in causing the accident. Thejury
awarded Ali $500,000 in compensatory damages, which the trial court apportioned as $400,000
against Fisher and $100,000 against Scheve.? In addition, the jury awarded $25,000 in punitive
damages, which the trial court apportioned as $20,000 against Fisher and $5,000 against Scheve.
After the entry of the judgment, however, thetrial court granted Ali’smotion to ater or amend and
entered an amended judgment ordering that

Defendant Scheve is vicarioudly liable for the fault of Defendant
Fisher and all the damages awarded to Plaintiff by the jury. Thus,
Plaintiff Jasmine A. Ali shall have and recover the amount of

2 Thetrial court had ruled prior to trial that it would apportion the damagesin relation to the percentage of fault
assigned by the jury.
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$500,000.00 in compensatory damages and $25,000.00 in punitive
damages from Defendant Scheve, Defendant Fisher, or both.

The Court of Appeals reversed the amended judgment after concluding that Scheve's
negligent entrustment did not result in vicarious liability for the conduct of Fisher. The court
reinstated the trial court’sinitia judgment.

We granted review.

Analysis

Negligent Entrustment and Vicarious Liability

The principal issuein thisappeal and aquestion of first impression for this Court iswhether
the Court of Appealserredin concludingthat theowner-entrustor could not beheld vicariously liable
for the actions of the driver-entrustee and, accordingly, reinstating thetrial court’ sinitial judgment.
Thisissuepresentsaquestion of law, which wereview denovo without apresumption of correctness
to the conclusions reached below. Union Carbide Corp. v. Huddleston, 854 S\W.2d 87, 91 (Tenn.
1993).

Plaintiff Ali arguesthat onewho negligently entrustsachattel to another isvicariously liable
“for the consequences of any foreseeabletortious acts’ that the entrustee commits. Shereasonsthat
vicariousliability for negligent entrustment isderivative of the entrustee’ s negligence becausethere
IS no cause of action for negligent entrustment unless there is negligence by the entrustee.

On the other hand, defendant Scheve contends that the Court of Appeals correctly held that
he was not vicariously liable for Fisher’s conduct because negligent entrustment is an independent
tort based upon the negligence of the entrustor rather than the entrustee. Scheve also argues that
therewas no relationship between him and Fisher upon which vicariousliability could otherwise be
imposed and that the trial court’s amended judgment violated the principles of Tennessee's
comparative fault-based tort system. Finaly, Schevearguesthat thetria court’ sdecisiontoimpose
vicariousliability was prejudicial because hehad preparedfor trial inrelianceonthetrial court’ spre-
trial ruling that damages would be apportioned based upon the jury’s alocation of fault under
comparative fault principles.

We begin our analysis by reviewing the familiar principles of comparative fault established
in Mclntyre v. Balentine, 833 SW.2d 52 (Tenn. 1992). In Mclntyre, we adopted a system of
modified comparative fault by which a plaintiff who is less than fifty percent (50%) at fault may
recover damagesin an amount reduced by the percentage of fault assigned to the plaintiff. 1d. at 57.
At the sametime, we abandoned the concept of joint and severa liability of tortfeasors and replaced
it with afault-based system of liability whereby atortfeasor would beliable only to the extent of the
percentage of fault assigned by thejury. 1d. at 58.




Despite these settled principles requiring the allocation of fault among the parties, Ali
contends that Scheve was vicarioudly liable for Fisher's negligence based on his negligent
entrustment. Although negligent entrustment “requires proof that a chattel was entrusted to one
incompetent to useit with knowledge of theincompetence, and that its use was the proximate cause
of injury or damage to another,” see Restatement (Second) of Torts 8§ 390 (1964), this Court has
never specifically addressed the issue of whether a clam of negligent entrustment results in the
entrustor’ svicarious liability for the negligent acts of the entrustee. See Woodson v. Porter Brown
Limestone Co., 916 S.W.2d 896, 907 (Tenn. 1996).°

The Court of Appeals has, however, addressed related issues in its negligent entrustment
cases. InMathisv. Stacy, 606 S.W.2d 290 (Tenn. Ct. App. 1980), for example, the Court of Appeals
stated that an automobile owner’sliability “does not rest on imputed negligence but is based on his
own negligencein entrusting hisautomobileto anincompetent driver.” 1d. at 292. Theintermediate
court clarified that “[t]he issue of the owner’s negligenceis. . . independent from the issue of the
driver’s negligence.” Id. (citations omitted).

Similarly, in Harper v. Churn, 83 SW.3d 142 (Tenn. Ct. App. 2001), the Court of Appeals
observed that aclaim of negligent entrustment requires (1) an entrustment of achattel, (2) toaperson
incompetent to use it, (3) with knowledge that the person is incompetent, and (4) that is the
proximate cause of injury or damageto another. 1d. at 146. After concluding that the evidence was
insufficient to imposeliability for negligent entrustment, the court separately addressed the i ssue of
whether the defendant was liable based on vicarious liability. 1d. at 146-48. In other words, the
court did not treat negligent entrustment as atheory of vicarious liability. Id.

Because Tennessee courts have not addressed the specific issue presented in this case, we
examinedecisionsinother jurisdictions. For example, the Kansas Supreme Court hasaddressed this
preciseissue and hasheld that fault in anegligent entrustment case must be apportioned between the
entrustor and an entrustee. In McCart v. Muir, 641 P.2d 384 (Kan. 1982), the jury found that the
father of the negligent driver was liable to the plaintiffs for negligently entrusting his son with the
car used inthe accident.* 1d. at 387. In concluding that thetrial court erred in failing to instruct the
jury on comparative fault, the Kansas Supreme Court said:

[L]iability in a negligent entrustment case is not founded upon the
negligence of the driver of the automobile but upon the primary
negligence of the entruster in supplying the chattel, an automobile, to
an incompetent and reckless driver. The nature and extent of

3 Although the Woodson court also stated that “one who entrusts another with an automobile knowing of the
other’ sincompetence may be held liablefor injuriesproximately caused by the negligent use of the automobile, Woodson
did not address the issue before us today. 916 S.W.2d at 907. The phrase “may be liable” is permissive and does not
mandate that the amount for which a negligent entrustor “may be liable” is the full amount of damages.

4 Although there was a family relationship between the entrustor and entrustee, the distinction is not material
as Kansas rejects the family purpose doctrine. See, e.g., Priestly v. Skourup, 45 P.2d 852, 853 (Kan. 1935).
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negligence of the entruster and of the entrustee are separate and
distinct. The percentages of fault may be different in amount and
should be determined separately.

Id. at 389. TheKansas Supreme Court thereforeheld that theliability of anegligent entrustor should
bedetermined accordingto the principlesof comparativefault and that the negligent entrustor’ sfault
must be compared to the entrustee’ s level of fault. Id.

TheKansas Supreme Court’ sconclusionisconsi stent with numerous|ater decisionsholding
that negligent entrustment does not necessarily create vicarious liability. For example, the Court of
Appeals of Maryland has concluded that a“cause of action for negligent entrustment does not rest
on atheory of vicarious liability; it may be maintained against a person who, because he or she
entrusts personal property to aknown ‘reckless individual, isdirectly negligent.” Neaev. Wright,
585 A.2d 196, 199 (Md. 1991). Similarly, in Broadwater v. Dorsey, the Maryland Court of Special
Appealsobserved that “ [ negligent entrustment] doesnot rest on any vicariousliability —onimputing
to the supplier the negligence of the entrustee — but rather on the direct negligence of the supplier
in supplying the chattel in thefirst place.” 666 A.2d 1282, 1287 (Md. Ct. Spec. App. 1995), rev’'d
on other grounds, 688 A.2d 436 (Md. 1997). Likewise, in Dubusv. McArthur, the Florida Court of
Appeals held that acomplaint cannot state a cause of action for negligent entrustment and vicarious
liability because the elements require a showing of different facts that must be separately pleaded.
682 So. 2d 1246, 1247 (Fla. Dist. Ct. App. 1996).°

In contrast, the plaintiff relies on Loom Craft Carpet Mills, Inc. v. Gorrell, 823 SW.2d 431
(Tex. App. 1992), in which the Court of Appeals of Texas concluded that negligent entrustment
liability is derivative in nature and that the entrustor may be held liable for the entrustee's
negligence. The court reasoned:

If the owner is negligent, his liability for the acts of the driver is
established, and the degree of negligence of the owner would be of no
consequence. When the driver's wrong is established, then by
negligent entrustment, liability for such wrong is passed on to the
owner. ... We believe the better rule is to apportion fault only
among those directly involved in the accident, and to hold the
entrustor liable for the percentage of fault apportioned to the driver.

Id. at 432 (citation omitted).

5 See also Gabaldonv. ErisaM ortgage Co.,949 P.2d 1193, 1203 (N.M. Ct. App. 1997), rev’d on other grounds,
990 P.2d 197 (N.M. 1999) (recognizing that “[n]egligent entrustment is not a theory of vicarious liability”); Todd v.
Dow, 23 Cal. Rptr. 2d 490 (Cal. Ct. App. 1993) (stating that “liability for negligent entrustment arises from the act of
entrustment, not the relationship of the parties”).
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In our view, the plaintiff’ sarguments, and the analysisin Gorrell, are not persuasive and are
at odds with the numerous authorities recognizing that the tort of negligent entrustment does not
create vicarious liability. In addition, we believe the Kansas Supreme Court’s application of
comparativefault principlesasillustrated in M cCart refl ectsthe better-reasoned approach for several
reasons.

First, the alocation of fault by the jury between the entrustor and the entrustee is entirely
consistent with the principal goa of comparativefault under Mclntyre, i.e., to link one’ sliability to
one sdegreeof faultin causingharm. Mcintyre, 833 S.\W.2d at 58. Moreover, theallocation of fault
among the parties promotes the fairness that underlies the system of comparative fault. 1d.

Second, theanalysisin McCart is consistent with decisionsthat have explicitly or implicitly
recognized that negligent entrustment does not necessarily create vicarious liability. The act of
negligent entrustment and the act of negligent operation of avehicle are separate and distinct. The
tort of negligent entrustment is committed when control of the entrusted chattel is relinquished by
the entrustor to aperson the entrustor knowsto be incompetent to useit. Harper, 83 SW.3d at 146;
see also Broadwater, 666 A.2d at 1287 (entrustor’s conduct must “be viewed as of the time of the
entrustment, not as of the time the entrustee improperly uses the entrusted chattel”). Accordingly,
theargument that anegligent entrustment claim doesnot arise until the entrustee’ snegligence causes
harm does not alone make negligent entrustment derivative of the entrustee’s negligence.’

Third, the McCart analysisis consistent with the fact that we have only rarely departed from
the allocation of fault required under the system of comparative fault we adopted in Mcintyre. One
exception isthat negligent tortfeasors cannot seek to have their fault compared to that of intentional
tortfeasors“wheretheintentional conduct istheforeseeablerisk created by the negligent tortfeasor.”
Turner v. Jordan, 957 S\W.2d 815, 823 (Tenn. 1997). A second exception is where vicarious
liability is based on an agency relationship between a principal and the principa’ s negligent agent,
such as the family purpose doctrine or respondeat superior. Browder v. Morris, 975 S.\W.2d 308,
311-12(Tenn. 1998). Theseexceptionsareclearly not applicableto the circumstancesof the present
case.

6 Although the plaintiff has also cited United Fire & Cas. Co. v. Day, 657 P.2d 981, 982 n.1 (Colo. Ct. App.
1982), for the holding that “‘negligent entrustment’ . . . is used by courts and commentators to describe a theory of
vicarious liability[,]” we have found no convincing authority for that conclusion. Similarly, the Supreme Court of
Missouri’s observation that “[v]icariousliability . . . hasbeen recognized under varying theories, including . . . negligent
entrustment of a chattel to an incompetent,” is not supported by authority and isdictain that case. M cHaffie v. Bunch,
891 S.W.2d 822, 826 (M o. 1995) (en banc).

! W e disagree with the plaintiff’s reliance on the trial court’s view that vicarious liability was required under
Tennessee Pattern Jury Instruction (“TPI”) (Civil) 12.50, which states that “[a]n owner of a motor vehicle is legally
responsible for the fault of another if” the three listed elements are present. This pattern instruction does not expressly
create vicarious liability or replace the extensive instructions on comparative fault; moreover, although the TPI serve
asguidesfor instructing the jury, they do not have the force of law. See Statev. Saylor, 117 S.W.3d 239, 249 n.8 (Tenn.
2003).
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Accordingly, we hold that negligent entrustment does not create vicarious liability and that
thejury must allocate the fault between the defendantsas provided in Mclintyre. Inthiscase, thejury
correctly allocated fault between Scheve and Fisher, and the Court of Appeals correctly reinstated
thetrial court’ sorigina judgment that apportioned liability for damagesbased onthejury’ sfindings.

Defendant Scheve' s Motion for aNew Trial

We next review Scheve'sargument that thetrial court erred in denying his motion for anew
trial after amending the judgment. Scheve argues that he was prejudiced in preparing for tria
becausethetrial court had ruled prior totrial that thejury would be required to alocate fault between
Scheve and Fisher and because the trial court erred in allowing the jury to consider punitive
damages.

A tria court’s decision regarding whether to grant or deny a motion for a new trial is
discretionary in nature, and we accord such rulings great deference. We will only disturb such a
decision if it amounts to an abuse of discretion. See Henry v. Goins, 104 SW.3d 475, 479 (Tenn.
2003).

With regard to Scheve's argument that he was prejudiced by thetrial court’ spre-trial ruling
asto the dlocation of fault, our decision in this case renders this issue moot.

With respect to Scheve' s argument that the tria court erred in alowing the jury to award
punitive damages, we note that the trial court instructed the jury that “[p]unitive damages may be
considered if, and only if, the Plaintiff has shown, by clear and convincing evidence, that the
Defendant has acted recklessly.” See Hodgesv. S.C. Toof & Co., 833 SW.2d 896, 901 (Tenn.
1992). Inlight of Fisher’stestimony, his prior criminal record, and his history of substance abuse,
we concludethat thetrial court did not err by instructing thejury on punitivedamages. Accordingly,
thetrial court did not err in denying Scheve' s motion for anew trial.

Plaintiff’s Request for Post-Judgment Interest

Ali hasrequested that this Court order post-judgment interest against Schevefor al awards
ordered by this court. In hisbrief, Scheve asserts that “$100,000 (20% of the $500,000 judgment)
was deposited with the Sullivan County Law Court Clerk’s Office soon after trial. Thus. . . there
would be no recoverable interest for the judgment of $100,000.”

Tennessee Code Annotated section 47-14-122 (2001) provides, in pertinent part, that
“[i]nterest shall be computed on every judgment from the day on which the jury . . . returned the
verdict without regard to amotion for anew trial.” Thislanguage is mandatory. Vooysv. Turner,
49 S\W.3d 318, 322 (Tenn. Ct. App. 2001). Wehave stated that if money isdeposited with the court
clerk accompanied by an explicit designation that such money is to be paid in satisfaction of a
judgment, interest would no longer accrue on that amount. Underwood v. Liberty Mut. Ins. Co., 782
SW.2d 175, 176-77 (Tenn. 1989).




Ali does not dispute that $100,000 was paid to the appropriate court clerk. However, we
cannot discern from the record when the money was paid or whether the defendant explicitly
designated this sum as payable to the plaintiff in satisfaction of the judgment, rather than for safe-
keeping pending appeal.? In addition, a plaintiff is not required to move for an award of post-
judgment interest in the trial court as the issue does not become ripe until the conclusion of the
appellate process. See Tenn. R. App. P. 41.

Accordingly, after reviewing the record and applicable law, we conclude that the record is
insufficient for usto address thisfactual issue. We remand thisissueto thetrial court for afactual
finding and a determination of whether the plaintiff is entitled to post-judgment interest and if so,
in what amount.

Conclusion

After reviewing the record and applicable authority, we conclude that an owner-entrustor’s
liability for negligent entrustment does not result in vicarious liability for the negligence of the
driver-entrustee and that the trial court erred in holding the owner-entrustor liable for all the
damages. The judgment of the Court of Appealsis affirmed, and this caseis remanded to thetrial
court for further proceedings consistent with thisopinion. The costs on appeal are assessed equally
against theappellant, Jasmine A. Ali, and the appellee, Thomas Scheve, and their sureties, for which
execution shall issue if necessary.

E. RILEY ANDERSON, JUSTICE

8 In her brief to this Court and at oral argument, Ali denied knowing about the deposit with the clerk until
receiving Scheve’s Supreme Court brief. In addition, $100,000 would not completely satisfy the $105,000 award we
are ordering in this case, and it is clear that post-judgment interest will be owing on at least $5,000 of the $105,000
judgment. Moreover, depending on the date of payment, interest may be owed from the judgment date to the date of
payment and may be due on the entire amount if it was not explicitly designated as satisfaction of the judgment.
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