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OPINION

|. Facts and Procedural History



On the morning of February 3, 2002, a approximately 12:15 a.m., Officer David Randall
Odell, a drug enforcement agent attached to the Mgor Crimes Unit of the Clarksville Police
Department, observed the defendant, Kimberly Cox, driving out of an exit near a business that had
been burglarized several times recently. He followed the defendant in his unmarked vehicle until
sheentered theleft turnlane. Thereafter, shefailedto activate her left-turn signal beforeturninginto
amobile home park. At this point, he activated his emergency equipment and pulled her over.

Upon approaching Cox’s vehicle, Odell asked the defendant for her driver’s license; she
complied. Odell informed her he was going to check the validity of her license and determine
whether she had any outstanding warrants. He stated that if she did not have any outstanding
warrants, he intended to issue a verbal warning and let her go. Approximately five minutes | ater,
Odell had determined that her license was valid and no warrants were outstanding against her.
However, upon checking her license plate, Odell discovered that it was registered to a different
vehicle. Odell called for back-up and asked the defendant to step out of the car.

When Odell asked the defendant about the discrepancy, shetold him that she had borrowed
thevehiclefromafriend. Atthistime, threeofficersarrivedin responseto Odell’ srequest for back-
up. Hethentransmitted the vehicleidentification number to hisdispatcher to determine whether the
vehicle had been stolen. While waiting for the results, Odell asked the defendant for permission to
search both her person and the vehicle. She consented to both searches, which took about ten
minutes. Odell discovered a seed and flake of marijuana on the driver’s side floorboard; this
evidence was not field testable.

After finding the marijuana, Odell asked the defendant where shewasgoing. She stated that
she lived in atrailer at the mobile home park, and was going there to retrieve her mobile phone
charger. She further explained that she and her boyfriend were staying at the Travel Inn because
there were several peoplein her trailer. Odell then asked for permission to search her room at the
Travel Inn, which was located about a quarter of amile away. The defendant assented and gave
Odell the number of the room where she and her boyfriend were staying. Odell returned the
defendant’ slicense, and then heand another officer followed thedefendant tothe Travel Inn. Atthis
time, about twenty to twenty-five minutes had elapsed since the initial stop. As they entered the
motel parkinglot, Odell wastold by thedispatcher that nothing indicated the defendant’ svehiclehad
been stolen.

Upon arrival at the defendant’s motel room, the defendant unlocked the door. Odéell
identified himself to John David Scott, aman present in the room, and explained why he was there.
Scott immediately told Odell that he had amarijuanacigar and handed it to the officer. Odell asked
Scott if he could search his person; Scott assented. Odell then asked if there were any weapons or
other drugsin the room. Both the defendant and Scott replied in the negative.

1At some point during the encounter, Odell told the defendant that he would not charge her for the marijuana
he found in the vehicle.
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Odell advised the defendant and Scott of their Mirande? rights and told them that he was
going to continue to search the motel room. While searching the room, Odell found asmall tubein
anight stand, which contained approximately eight pieces of what appeared to be crack cocaine. He
then arrested both the defendant and Scott. The laboratory tests ultimately confirmed Odell’s
suspicionsregarding the evidence hefound. The defendant and Scott were each indicted for simple
possession of marijuana, Tennessee Code Annotated section 39-17-418, possession of morethan .5
grams of cocaine with intent to sell, Tennessee Code Annotated section 39-17-417, and possession
of more than .5 grams of cocaine with intent to deliver, Tennessee Code Annotated section 39-17-
417.

Thedefendant filed amotion to suppressthe evidence obtai ned during the search of the motel
room. After hearing testimony and argument, the trial court overruled the motion. In finding the
consent to search the motel room voluntary, the trial court stated:

Now thetestimony wasvery, very clear from the officer that she agreed to the
search of the motel room back at the initial stop. Basically, sure go ahead. And she
wasn'’t detained from that point. She got into thisother car and went with—drovethe
car to the motel and, basically, opened the door for the officer and said comeonin
and you can search, as she had already said.

So, | think it swas|[sic] very important that she was not being detained there
to go search the motel room. She agreed toit. And, again, that’swhat thelaw isin
this state is whether she agreesto it voluntarily, and she certainly did.

And, again, if she had said no to that, that would have been the end of that.
Therewasn’t any reasonabl e suspicion, any activity either for the car or for the motel
room. But when you consent you takethat out of the. . . consideration for the Court.

| think under all the circumstances her consent was voluntary; it was
intelligently made.

Thereafter, the defendant entered a pleaof guilty to one count of possession of cocaine greater than
.5 grams, andthetrial court sentenced her to aterm of eight years, all suspended, to run concurrently
with a prior sentence. The remaining charges were dismissed.

Inkeeping with the agreement, the defendant reserved acertified question for appeal pursuant
to Rule 37(b)(2)(i) of the Tennessee Rules of Criminal Procedure. The reserved question is:
whether the consent given to search the defendant’s motel room is consistent with the requirements
of the United States Constitution and the Constitution of Tennessee. Within that reserved question
the defendant statesthat therearefour issues: (1) whether thetria court was correct that the consent
wasvoluntarily givenasthat requirement existsunder both constitutions; (2) whether the policehave

2M iranda v. Arizona, 384 U.S. 436 (1966).




any requirement to discuss the voluntariness of consent—specifically theright to refuse; (3) whether
there are any limitations on the ability of the police to seek a consent search under circumstances
where any other exception to the search requirement does not exist; and (4) under the facts of this
case, whether the request to search amotel room at another location as aresult of atraffic stop that
resulted in the issuance of no charges or citations, was a violation of the defendant’ s constitutional
rights.

On direct appeal, the Court of Criminal Appeals affirmed thetrial court’sjudgment. Now,
we consider the same question pursuant to Rule 11 of the Tennessee Rules of Appellate Procedure.
Although the four supplemental questions are posited as discrete issues, the determinative issueis
the constitutional validity of the defendant’s consent to the search of her motel room. The other
guestions aretangentia and subordinateto thisissue, and resol ution of the determinative issuewill,
in turn, resolve the certified question.

Il. Standard of Review

Our standard of review for atrial court’ sfindings of fact and conclusions of law on amotion
to suppress evidence is set forth in State v. Odom, 928 SW.2d 18 (Tenn. 1996). Under this
standard, “atrial court’ sfindings of fact in asuppression hearing will be upheld unlessthe evidence
preponderates otherwise.” Id. at 23. Asis customary, “[t]he prevailing party in thetria court is
afforded the ‘ strongest | egitimate view of the evidence and all reasonable and legitimate inferences
that may be drawn from that evidence.”” Statev. Carter, 16 S.\W.3d 762, 765 (Tenn. 2000) (quoting
State v. Keith, 978 SW.2d 861, 864 (Tenn. 1998)). Nevertheless, this Court reviews de novo the
trial court’ s application of thelaw to thefacts, without according any presumption of correctness to
those conclusions. See State v. Walton, 41 SW.3d 75, 81 (Tenn. 2001); State v. Crutcher, 989
S.W.2d 295, 299 (Tenn. 1999).

[1l. Analysis
A. Search and Seizure

The Fourth Amendment to the United States Constitution guarantees that “the right of the
people to be secure . . . against unreasonable searches and seizures, shall not be violated and no
warrants shall issue, but upon probable cause. . . .”* Similarly, Articlel, section 7 of our Tennessee
Congtitution guarantees “that the people shall be secure in their persons, houses, papers, and
possessions, from unreasonable searches and seizures. . . .” The purpose of these constitutional
provisions protecting the citizenry from unreasonable searches and seizures is to “safeguard the
privacy and security of individuals against arbitrary invasions of government officials.” State v.
Randolph, 74 S\W.3d 330, 334 (Tenn. 2002) (quoting Camarav. Mun. Ct. of San Francisco, 387
U.S. 523, 528 (1967)).

3The Fourth Amendment is applicable to the states through the Fourteenth Amendment. Mapp v. Ohio, 367
U.S. 643 (1961).
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Accordingly, under both the federal constitution and our state constitution, a search without
awarrant is presumptively unreasonable, and any evidence obtained pursuant to such a search is
subject to suppression unless the state demonstrates that the search was conducted under one of the
narrowly defined exceptions to the warrant requirement. State v. Garcia, 123 S.\W.3d 335, 343
(Tenn. 2003) (citing State v. Yeargan, 958 S.W.2d 626, 629 (Tenn. 1997) and Coolidge v. New
Hampshire, 403 U.S. 443, 454-55 (1971)), seealso Katz v. United States, 389 U.S. 347, 357 (1967),
State v. Bartram, 925 SW.2d 227, 229-230 (Tenn. 1996). Moreover, Tennessee has approved of
and adopted exceptions to the requirement of obtaining a valid search warrant, including search
incident to arrest, plain view, stop and frisk, hot pursuit, search under exigent circumstances, and
others. Bartram, 925 SW.2d 227, 230 & n.2. Well settled among the exceptions to the warrant
requirement, and the one with which we are engaged here, is consent to search. Seeid. at 230.

B. Consent to Search
1. Scope of the Stop

First, the defendant contends that the scope of the officer’ s actions during the stop exceeded
constitutional parameters. Specificaly, itissettled law that “the temporary detention of individuals
during the stop of a vehicle by police, even if only for a brief period and for a limited purpose,
constitutes a ‘ seizure’ which implicates the protection of both the state and federal constitutional
provisions.” Statev. Vineyard, 958 S.W.2d 730, 734 (Tenn. 1997) (citing Whren v. United States,
517 U.S. 806, 809-10(1996), Delawarev. Prouse, 440 U.S. 648, 653 (1979), and Statev. Pulley, 863
SW.2d 29, 30 (Tenn. 1993)). Asageneral rule under both the state and federal constitutions, if the
police have probable causeto believethat atraffic violation has occurred, such stops are considered
constitutionally reasonable. Whren, 517 U.S. at 810; Vineyard, 958 SW.2d at 734. The duration
of such a stop, however, must be “temporary and last no longer than necessary to effectuate the
purpose of thestop.” Statev. Troxell, 78 SW.3d 866, 871 (Tenn. 2002) (quoting Floridav. Royer,
460 U.S. 491, 500 (1983)); seedso Terry v. Ohio, 392 U.S. 1, 20 (1968) (holding that an officer's
actions in an investigative stop must be “reasonably related in scope to the circumstances which
justified theinterferenceinthefirst place”). “ The proper inquiry iswhether during the detention the
police diligently pursued a means of investigation that was likely to confirm or dispel their
suspicions quickly.” Troxell, 78 S.W.3d at 871; see United States v. Sharpe, 470 U.S. 675, 686
(1985). A traffic stop may be deemed “unreasonable,” if the “‘time, manner or scope of the
investigation exceeds the proper parameters.’” Troxell, 78 S.W.3d at 871 (quoting United Statesv.
Childs, 256 F.3d 559, 564 (7" Cir. 2001) and citing State v. Morelock, 851 S.W.2d 838, 840 (Tenn.
Crim. App. 1992)).

In this case, Odell stopped the defendant for a traffic infraction. He asked for her driver's
license for the purpose of confirming its validity. Such conduct is clearly permissible within the
scope of atraffic stop under Tennesseelaw. Tenn. Code Ann. § 55-50-804; Statev. McCulloch, 906
SW.2d 3, 5 (Tenn. Crim. App. 1995). Although Odell determined that the driver’s license was
valid, healsolearned that thelicense plate on the vehiclewasregistered to adifferent vehicle. It was
not unreasonable for Odell to retain the defendant’ sdriver’ slicense as he continued to confirm that

-5



the vehicle the defendant was driving was legitimately in her possession. The detention, under the
circumstances, was no longer than was necessary. The process of checking the validity of the
driver’s license, checking for outstanding warrants, and then checking the vehicle identification
number to ensurethe vehiclewasnot stolen, |asted approximately fifteen minutes. Duringthisentire
period of time, Odell continued to diligently pursue the investigation in a manner designed to
confirm or dispel suspicion quickly. SeeTroxell, 78 SW.3d at 871. We conclude that the scope of
theinvestigativedetention wasreasonable. Accordingly, thedefendant’ scontentionthat her consent
was obtained as aresult of an unlawful detention is without merit.

2. Reasonable Suspicion Requirement to Seek Consent

The defendant also urges this Court to attach to consent searches arequirement limiting law
enforcement personnel to requesting the consent to search only in instances where, at a minimum,
the officer has a reasonable suspicion, supported by specific and articulable facts, that contraband
or other evidence of acrimewill befound during the course of the search. She citesto our decision
in State v. Daniel, 12 SW.3d 420 (Tenn. 2000), in which we limited the discretion of law
enforcement officers to “seize” a citizen without reasonable suspicion by asking for and then
retaining the citizen' s driver’slicense in order to run awarrants check.*

The defendant in Daniel was standing with friends in the parking lot of a Knox County
convenience store at dusk on asummer night. Id. at 423. The men were approached by a police
officer who asked to see identification. Id. The State conceded that the officer had no reasonable
suspicion to believe that a crime had been, or was about to be, committed. Id. at 428. The officer
took thedefendant’ sdriver’ slicenseand retained it for some period of timewhilerunning awarrants
check onthemen. Id. at 423. Asit turned out, there was an outstanding warrant on the defendant.
Id. He was arrested and incident to that arrest, when the officer asked the defendant if he had
anything sharp in his pockets, he reveaed that he had a bag of marijuana. 1d. The defendant was
then charged with possession of the marijuana.

We pointed out in Danidl that there are three types of police-citizen interactions. full scale
arrests, which reguire probable cause; brief investigatory detentions, which require reasonable
suspicion of wrongdoing; and the brief police-citizen encounters, which require no objective
justification. Id. at 424 (citationsomitted). In Daniel, wefound that what began asabrief encounter
ripened into adetention when the defendant’ s license was retained to run arecords check. Because
such detentions require reasonabl e suspi cion, and because the officer in that case had none, we held
that the detention wasillega and that the marijuana, asthefruit of that detention, should have been
suppressed. 1d. at 428 (citing Wong Sun v. United States, 371 U.S. 471, 488 (1963)).

4The defendant cites to the concurring opinion in Daniel, which would have held that the mere approach of the
officer and request for identification constituted a “seizure.” 1d. at 429 (Byers, S.J, & Birch, J., concurring and
dissenting). The majority opinion, however, did not expand the definition of “seizure” to include a simple request for
identification, but relied on the fact that the officer did not immediately return the driver’s license, instead retaining it
for a period of time to run the records check.
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Thefactsinthiscasearedistinguishablefrom Danidl. First, Odell clearly had probablecause
to stop the defendant for her traffic infraction. Second, although he determined not to cite her for
that infraction, the detention was thereafter justified by the discrepancy in the status of the vehicle
licenseregistration. Accordingly, the consent to search the car and consent to search the motel room
were not “fruit of the poisonoustree” asin Danidl.

The defendant also citesto a New Jersey case, State v. Carty, 790 A.2d 903 (N.J. 2002), in
which the Supreme Court of New Jersey held that consent to search following the lawful stop of a
motor vehicle would not be deemed valid unless there was a reasonable and articulable suspicion
that the motorist or passenger hasengaged in, or is about to engagein, criminal activity. Id. at 912.°
Asfar aswehavebeen ableto discern from our extensive research on thisissue, only one other state,
New Y ork, hasimposed such arequirement on consent searches. See Peoplev. Hollman, 590 N.E.
2d 204 (N.Y. 1992).° Wedo not believe that such arequirement isnecessary. Aspreviously noted,
we find that the “totality of the circumstances’ test for determining voluntariness of consent
adequately safeguards the constitutional protections provided by Article I, section 7 of our own
constitution as well. Accordingly, we decline to impose any additional requirements for consent
searches.

Furthermore, we note the defendant’ s contention that the initial traffic stop was pretextual
and unsupported by probable cause or reasonable suspicion. As the state points out, however, the
defendant did not include the issue of the validity of the initia traffic stop within the certified
question.” Accordingly, the question not having been reserved under Rule 37 (b)(2)(i), Rules of
Criminal Procedure, we do not addressit here. Statev. Preston, 759 SW.2d 647, 650 (Tenn. 1988).

3. Knowledge of the Right to Refuse Consent

Finaly, the defendant urges that consent cannot be “intelligently given” unlessasubject is
expressly informed that he or she has the right to refuse consent. “*Voluntary consent requires
sufficient intelligence to appreciate the act as well as the consequence of the act agreed to.””

5The Carty court also held that the appearance of nervousness alone is not sufficient grounds to support a
finding of reasonable and articulable suspicion.

6The New York Court of Appeals based their decision on state common law, not constitutional grounds.
Hollman, 590 N.E.2d at 912-13.

7In any event, it appears that this issue is meritless. The traffic stop was made after the defendant had
committed a traffic infraction in failing to use her turn signal. See Tenn. Code Ann. 8§ 55-8-142 and -143 (requiring
that turn signals be used to indicate turns if other traffic may be affected by the movement). The testimony at the
suppression hearing indicated that there was an oncoming car that could have been affected by her turn. Likewise, as
he was following her, Odell could have been affected by the turn.
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Thurman v. State, 455 S\W.2d 177, 180 (Tenn. Crim. App. 1970) (quoting 79 C.J.S. Searches and
Seizures § 62(b)).?

Indeed, the United States Supreme Court has expressly held that an individual need not be
informed of his or her right to refuse consent as a prerequisite of valid consent. United Statesv.
Drayton, 536 U.S. 194, 206 (2002); Schneckloth v. Bustamonte, 412 U.S. 218, 231 (1973). The
factsin Schneckloth weresimilar to thosein thiscase. The defendant, Robert Bustamonte, was one
of five passengers in a vehicle that was stopped by police for various minor traffic infractions.
Schneckloth, 412 U.S. at 220. Neither the driver nor four of the passengers could produce any
identification. 1d. Joe Alcala, the one passenger who did haveidentification, told policethat the car
belonged to his brother. 1d. Police then asked Alcalafor permission to search the car, and Alcala
agreed. Id. Three stolen checks were discovered under the rear passenger seat of the car. Id.

On appeal, the Court of Appeals for the Ninth Circuit held that the state must demonstrate
that a person knew and understood that their consent could have been withheld. 1d. at 221. The
Schneckloth court expressly rejected this reasoning, refusing to impose upon the State the burden
of showing that there had been an intentional relinquishment of aknown constitutional right. Id. at
249. Instead, the court simply reiterated that the question of consent was to be analyzed under the
“voluntariness’ standard and determined from a consideration of the totality of the circumstances.
Id. at 235-247; see also Drayton, 536 U.S. at 206.° The intermediate court of this state has
consistently rejected the notion that a suspect must be expressly informed of the right to refuse
consent and, as indicated, this Court has denied permission to appeal. See State v. Vaughan, 144
S.W.3d 391, 403 (Tenn. Crim. App. 2003); State v. Cothran, 115 SW.3d 513, 522 (Tenn. Crim.
App. 2003), perm. app. denied (Tenn. 2003). Likewise, the mgjority of states have rejected this
argument aswell. See State v. Smith, 599 P.2d 187, 197 (Ariz. 1979); People v. Helm, 633 P.2d
1071, 1076-77 (Colo. 1981); State v. Tye, 580 S.E.2d 528, 530 (Ga. 2003); State v. Reinders, 690
N.W.2d 78, 82 (lowa 2004); State v. Berry, 526 S.\W.2d 92, 98 (Mo. Ct. App. 1975); State v.
Oshorne, 402 A.2d 493, 498 (N.H. 1979); State v. Robinette, 685 N.E.2d 762, 769 (Ohio 1997);
Statev. Flores, 570 P.2d 965, 969-70 (Or. 1977); Commonwealthv. Cleckley, 738 A.2d 427, 432-33
(Pa. 1999); Statev. Castleberry, 686 N.W.2d 384, 387 (S.D. 2004); InreD.G., 96 S.W.3d 465, 468-
69 (Tex. App. 2002); State v. Contrel, 886 P.2d 107, 111-12 (Utah Ct. App. 1994); Barkley v.
Commonwealth, 576 S.E.2d 234, 241 (Va. Ct. App. 2003); Statev. McCrorey, 851 P.2d 1234, 1239
(Wash. Ct. App. 1993), overruled on other grounds; State v. Buzzard, 461 S.E.2d 50, 57 (W. Va.
1995); State v. Williams, 646 N.W.2d 834, 840 n.7 (Wis. 2002).

8This language is deleted in the current edition. The current C.J.S. citation discussing the criteria for
voluntariness of consent is 79 C.J.S. Searches and Seizures 8 119(a) (1995 & Supp. 2004).

9Justices Brennan and M arshall dissented in Schneckloth, articulating their view that the burden should be on
the state to demonstrate knowledge on the part of the person involved that he or she had a choice in the matter. Justice
Brennan stated that he was unable to comprehend how a citizen can waive a right of which he is unaware and outlined
several ways in which the state might satisfy its burden.
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We acknowledge, however, that Schneckloth and its progeny have been rejected as ruling
precedent in a handful of jurisdictions. See Gravesv. State, 708 So.2d 858, 863-64 (Miss. 1997);
State v. Carty, 790 A.2d 903, 907 (N.J. 2002) (holding that suspects must be advised of their right
torefuse consent to search); seegenerally Statev. Trainor, 925 P.2d 818, 826-831 (Haw. 1996). The
rationae for this rejection has several common threads:

1) Many persons would view a request from police to conduct a search as having the
force of law;

2) Unlessitisshown that the subject knew of theright to refuseto consent to the search,
the consent given is not meaningful; and,

3) One cannot be held to have waived aright if unaware of its existence.

The distinction between the Schneckloth analysis of voluntariness and the minority view is
at once apparent. Schneckloth requires that consent be analyzed within the totality of the
circumstances surrounding the giving of that consent. Under thisanalysis, whether the subject knew
of the right to refuse consent is but one factor to be considered. In contrast, those who reject
Schneckloth urge a per se rule based upon a*“waiver” anaysis. Under this analysis, failure on the
part of the state to demonstrate a subject’s awareness of a choice in the matter (i.e., the right to
refuse) iskey. Asaresult of failure to demonstrate this knowledge, the consent would be deemed
unconstitutional regardless of the other attendant circumstances.

We are free to interpret the provisions of our state constitution to afford greater protection
than the federa constitution. Indeed, in the search and seizure arena, we acknowledge that on
occasion this Court has applied a common sense “reasonableness’ standard that tends to provide
greater protection for the constitutional rights of citizens than the baseline level of protection
guaranteed by the federa constitution. See, e.g., State v. Randolph, 74 S.\W.3d 330, 337 (Tenn.
2002) (applying a“totality of thecircumstances’ test to determinewhen a“ seizure” occurs, abroader
test than that applied by the federal courts); State v. Hicks, 55 S.W.3d 515, 538-39 (Tenn. 2001)
(holding that driver’ slicense roadblocks are unconstitutional under Tennessee Constitution Article
|, section 7); State v. Jacumin, 778 S.\W.2d 430, 436 (Tenn. 1989) (adopting a stricter test for
ascertaining probable cause for informant-based warrants).

In the case of consent searches, however, we believe the totality of the circumstances test
adequately balances the government’s interest in pursuing criminal investigations against the
citizen’s right to be free from unreasonable searches and seizures. The very nature of a consent
search differsfrom the other exceptionsto the warrant requirement; a subject approached regarding
a consent search is presumed free to decline the request. Thus, the defendant may adduce proof
tending to show that he or she was not “free”’ to decline the request to search.

Schneckloth remains the magority rule despite the occasiona efforts to scuttle it.
Accordingly, we decline to impose arequirement that the subject be informed of theright to refuse
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consent. Instead, we continue to adhere to the Schneckloth totality of the circumstances criteria,
which may specifically include a subject’ sknowledge of theright to refuse consent. Therefore, we
decline to adopt a per serule or awaiver analysisin these circumstances.

4. Totality of the Circumstances

Theissue of consent under the United States Constitution, isanalyzed under the standard set
forth in Schneckloth:

[ T]he Fourth and Fourteenth Amendments[to the United States Constitution] require
that a consent not be coerced by explicit or implicit means, by implied threat or
covert force. For, no matter how subtly the coercion was applied, the resulting
‘consent’” would be no morethan apretext for theunjustified policeintrusion against
which the Fourth Amendment is directed.

412 U.S. at 228. Furthermore, while “[t]he Fourth Amendment proscribes unreasonable searches
and seizures, it does not proscribe voluntary cooperation.” Floridav. Bostick, 501 U.S. 429, 439
(1991); Schneckloth v. Bustamonte, 412 U.S. 218, 243 (1973) (holding that “there is nothing
constitutionally suspect in aperson[] voluntarily allowing asearch”). We believe the sameistrue
under Article |, section 7 of our own constitution. See Bartram, 925 SW.2d at 229-30.

Thus, “the question whether a consent to asearch wasin fact ‘ voluntary’ or wasthe product
of duress or coercion, express or implied, isaquestion of fact to be determined from the totality of
al the circumstances.” Schneckloth, 412 U.S. a 227. To clarify its rationae, the Court in
Schneckloth explains:

The problem of reconciling the recognized legitimacy of consent searches with the
requirement that they be free from any aspect of official coercion cannot be resolved
by any infallible touchstone. To approve such searches without the most careful
scrutiny would sanction the possibility of official coercion; to place artificial
restrictions upon such searches would jeopardize their basic validity . . . . [T]he
requirement of a ‘voluntary’ consent reflects a fair accommodation of the
constitutional requirements involved. In examining al the surrounding
circumstancesto determineif infact the consent to search was coerced, account must
be taken of subtly coercive police questions, as well as the possibly vulnerable

subjective state of the person who consents. . .. In sum, thereisno reason for usto
depart in the area of consent searches, from the traditional definition of
‘voluntariness.’

Id. at 229.

Likewise, consent is similarly analyzed under Tennessee law. For consent to pass
“constitutional muster,” it must be “unequivocal, specific, intelligently given, and uncontaminated
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by duress or coercion.” State v. Simpson, 968 S\W.2d 776, 784 (Tenn. 1998) (quoting State v.
Brown, 836 SW.2d 530, 547 (Tenn. 1992)). Like the Schneckloth court, the Court of Criminal
Appeals has held that “[t] he existence of consent and whether it was voluntarily given are questions
of fact” which require examining thetotality of the circumstances. Statev. Ashworth, 3 S.\W.3d 25,
29 (Tenn. Crim. App. 1999) (quoting State v. McMahan, 650 S.W.2d 383, 386 (Tenn. Crim. App.
1983) and citing Schneckloth, 412 U.S. at 248-49); see dso State v. McCrary, 45 S.W.3d 36, 43
(Tenn. Crim. App. 2000); State v. Jackson, 889 S.W.2d 219, 221 (Tenn. Crim. App. 1993).
Accordingly, we anayze the voluntariness of consent in this case under the totality of the
circumstances criteria.

The question of whether a particular consent to search was “voluntary” is fact-specific to
each case. The United States Supreme Court has consistently rejected a“bright-line test.” Ohiov.
Robinette, 519 U.S. 33, 39 (1996); Schneckloth, 412 U.S. at 229-30. The pertinent questionisthis:
whether the defendant’s act of consenting is the product of an essentially free and unconstrained
choice. If thedefendant’ swill wasoverborneand hisor her capacity for self-determination critically
impaired, due processisoffended. Schneckloth, 412 U.S. at 225-26 (citing Culombev. Connecticut,
367 U.S. 568, 602 (1961)).

In evaluating the voluntariness of consent, factors to consider may include:

1 Time and place of the encounter;
2. Whether the encounter was in a public or secluded place;
3. The number of officers present;

4, The degree of hostility;

5. Whether weapons were displayed;

6. Whether consent was requested; and

7. Whether the consenter initiated contact with the police.

79 C.J.S. Searchesand Seizures 8§ 119(b) (1995 & Supp. 2004); see dso Statev. Carter, 16 SW.3d
762, 769 (Tenn. 2000). Moreover, consideration may be given to certain personal characteristics of
the individual giving consent. These include: “age, education, intelligence, knowledge, maturity,
sophistication, experience, prior contact with law enforcement personnel, and prior cooperation or
refusal to cooperate with law enforcement personnel.” 1d. Knowledge of theright to refuse consent
has also been included as afactor. Schneckloth, 412 U.S. at 235-47

Using the factors applicable to the present case, we begin examining the totality of the
circumstances by first considering the defendant’s personal characteristics. The defendant was
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twenty years of ageat thetime of the encounter. Therecord suggeststhat the defendant isof average
intelligence. Furthermore, there does not appear to be any problem with the defendant’ s maturity
or sophistication. Therecordincludesapreviousexperiencewith law enforcement; accordingtothe
defendant’s testimony at the suppression hearing, she had previously been through a similar
investigatory stop and search of her vehicle.® Additionally, she had been incarcerated on afelony
conviction and was still on probation at the time of this stop. This fact evinces a presumptive
familiarity with the criminal justice system.

Next, the evaluation of the totality of circumstances turns to the details of the encounter.
Since the encounter began at approximately 12:15 am., it appears from the record that the area
where this incident occurred was virtualy deserted. The defendant was turning into her mobile
home park and wasin familiar surroundings. Furthermore, the verbal exchanges between Odell and
the defendant suggested a casual conversation. However, underlying that “friendly” attitude on
Odéell’ s part, there appeared to be a persistent yet subtle predetermination to exploit the defendant’ s
apparent pleasantness and/or naivete. Additionally, the evidence indicatesthat Odell’ s specificjob
assignment was drug interdiction. Thisfact permits the inference that his focus was just that—drug
interdiction.

Still, the evidence is that Odell remained polite and respectful throughout the encounter.
Three other officersarrived on the scene after discovery of thelicense plateirregularity, but nothing
intheir conduct or in Odell’ s, for that matter, suggested pressure or coercion. Additionally, nothing
in the record suggests that Odell drew his weapon at any point. Furthermore, after the defendant
agreed to a search of the motel room, Odell returned her driver’slicense and permitted her to drive
her own vehicle to the motel. In theory, had she entertained second thoughts about permitting the
search, she had every opportunity to change her mind and revoke her consent upon arrival at the
motel.™* She did not do so.

Considering the totality of the circumstances, we are constrained to conclude that the
defendant’s consent was not obtained through coercion or intimidation. Rather, the record is
remarkablein that the defendant appearsto have eagerly cooperated with Odell, asevidenced by her
words and conduct. Thus, the defendant’ s consent was voluntary.

IV. Conclusion

We concludethat under thefactsof thiscase, the defendant waslawfully detained for atraffic
infraction that was lawfully extended as police attempted to resolve a discrepancy in the vehicle

10T he defendant testified that in this prior stop, officerstold her she did not have a choice in the search of the
car. Thetrial court, however, questioned the defendant’s credibility on this matter.

11Peoglev. Powell, 502 N.W.2d 353, 356 (Mich. App. 1993) (citing Florida v. Jimeno, 500 U.S. 248 (1991))
(holding consent may be withdrawn prior to a search’s completion stating “[t] he United States Supreme Court has noted
that a suspect may limit the scope of the consent given to conduct asearch.”); see generally, Statev. Garcia, 123 S.W.3d
335, 343 (Tenn. 2003) (the defendant signed consent form which stated the right to revoke consent).
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licenseregistration. Duringthislawful detention, the defendant freely, intelligently, and voluntarily
gave police consent—first to search the car she was driving and then her motel room. Thus, we
conclude that the evidence found in the motel room was lawfully seized. We have concluded that
the search conducted in this case has withstood constitutional scrutiny. We do not intend to give
blanket approval to “off-site” searches such as we have here and will continue to scrutinize such
searches. Thus, we expressly limit our holding to thefacts of this case. We affirm the judgment of
the Court of Criminal Appeals holding that consent was voluntarily obtained, and was, therefore,
valid. It appearing that Kimberly Jeannine Cox isindigent, costs aretaxed to the State of Tennessee,

for which execution may issue if necessary.

ADOLPHO A. BIRCH, JR., JUSTICE
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