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Thetria court granted summary judgment to the defendant in this premisesliability actioninwhich
the plaintiff allegesthat she slipped and fell on asubstance located in the defendant’ s supermarket.
Theplaintiff appealed. Becausetheappellaterecord inthiscaseisinadequateto determinethebasis
for the appellee’s motion or the trid court’s judgment, we reverse the judgment of the Court of
Appeals, vacate thetrial court's grant of summary judgment, and remand this case to thetrial court
for further proceedings consistent with this opinion.
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OPINION

On December 3, 1999, the seventy-nine-year-old plaintiff, Marie B. Jennings (“Ms.
Jennings’), sustained a broken femur when she slipped and fell while leaving the meat department
of a supermarket owned by the defendant, Sewell-Allen, Inc. (* Sewell-Allen”). Asaresult of the
fall, she sustained permanent injuries.

Ms. Jenningsfiled suit against Sewell-Allen aleging that it negligently breached its duty of
reasonable care by failing to maintain the floorsin asafe manner. Thetria court granted Sewell-



Allen’s motion for summary judgment. The Court of Appeals affirmed, concluding that Ms.
Jenningswas unableto meet her burden of proving actua or constructive notice. Wegranted review.

ANALYSIS
Sewell-Allen’s motion for summary judgment states simply:

Comes now the Defendant, Sewell-Allen, and moves this court for Summary
Judgment and for grounds would state to the Court that there is no genuine issue of
materia fact and Plaintiff [sic] isentitled to judgment as amatter of law. In support
of thismotion, Plaintiff [sic] would rely on its supporting memorandum of law and
the entire record in this cause.

Thismotion failsto comply with Tennessee Rule of Civil Procedure 7.02(1) requiring that motions
“state with particularity the grounds therefor.” See Hopkins v. Hopkins, 572 SW.2d 639, 640
(Tenn. 1978); see dlso Davisv. Tenn. Dep't of Employment Sec., 23 SW.3d 304, 315 (Tenn. Ct.
App. 2000) (The particularity requirement in Rule 7.02(1) “obliges partiesto inform the court what
relief they want and to give the court enough information to process the motion correctly.”).

Sewell-Allen presented a memorandum of law in support of its motion for summary
judgment tothetria judge. It doesnot appear, however, that the memorandum of law of either party
was filed so as to be included in the trial court record. Tennessee Rule of Civil Procedure 5.05
providesthat “[a]ll papers after the complaint required to be served upon a party shall befiled with
the court either before service or within areasonable time thereafter.” Filing with the court “shall
be made by filing them with the clerk of the court, except that the judge may permit the papersto
be filed with the judge, in which event he or she shall note thereon the filing date and forthwith
transmit them to the office of the clerk.” Tenn. R. Civ. P. 5.06. Thereisno indication that thetrial
court followed this procedure.

The apparent failure to file these memorandain the trial court may be explained by Local
Rule Six (a) of the Rules of the Circuit Court for the Thirtieth Judicial District. Thisrule requires
“memorandum briefs’ to bedelivered to thetrial judge’ schambers but doesnot specifically provide
for these memorandato befiled with theclerk.! Totheextent thislocal ruleisinterpreted to prevent
the filing of a memorandum of law in the trial record, it is inconsistent with Rule 5.05 of the
Tennessee Rules of Civil Procedure. See Sup. Ct. R. 18(c) (“[A]ny local rule that is inconsistent

Y Local Rule Six(a) of the Rules of the Circuit Court for the Thirtieth Judicial District provides that

Counsel for the proponent of the motion [for summary judgment] shall deliver memorandum briefs
to the Judge (with a copy of affidavits and supporting documents), and shall file with the clerk all
original affidavitsand supporting documentsat | east thirty (30) daysprior to the hearing of the motion.
Counsel for the respondent shall deliver memorandum briefs to the Judge (with a copy of affidavits
and supporting documents), and shall file with the clerk all original affidavits and supporting
documents at least ten (10) days prior to the hearing of the motion.
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with a statute or a procedural rule promulgated by the Supreme Court shall be invalid.”).
Memoranda of law served upon aparty and considered by thetrial court must befiled with the clerk
as provided by Tennessee Rules of Civil Procedure 5.05 and 5.06.

Inclusion of the legal memorandain the trial record would not have necessarily resulted in
their inclusion in the appellate record. Tennessee Rule of Appellate Procedure 24(a) ordinarily
excludes from the appellate record “trial briefs’ filed in the trial court. See Advisory Comm’'n
Comments to Tenn. R. App. P. 24(a) (explaining that trial briefs are “superfluous in view of
appellatebriefs’ and should only beincluded intheappel laterecord under “unusual circumstances”).
A party may, however, add such excluded items to the appellate record by filing a written
designation of theitems. Tenn. R. App. P. 24(a). If aparty initially failsto designate such items to
beincluded, the record may be supplemented. Tenn. R. App. P. 24(a), (e); see Statev. Housler, 167
S.W.3d 294 (Tenn. 2005). Ms. Jennings appended both parties memoranda of |aw to her appellate
brief. This attachment, however, does not serve to supplement the record on appeal. See State v.
Matthews, 805 SW.2d 776, 783-84 (Tenn. Crim. App. 1990).

The trial court considered Sewell-Allen’s motion for summary judgment and the parties
memorandaof law and conducted a hearing on Sewell-Allen’smotion. No transcript of the hearing
wasincludedintherecord.? Theinclusionintheappellaterecord of atranscript of thehearing, while
normally not necessary, would have assi sted usin supplying theinformationthat therecord lacks-the
basisfor Sewell-Allen’s motion for summary judgment.

The trial court’s order granting the defendant’s motion for summary judgment is equally
unenlightening. It states:

This cause came on to be heard upon the Motion for Summary Judgment filed by the
Defendant, Sewell-Allen, Inc. and based upon that Motion, the response of the
Plaintiff, depositionsfiled and the entire record in this cause, it appears to the Court
that thereis no genuineissue asto any material factsand therefore the Motion of the
Defendant should be granted.

Tennessee Rule of Civil Procedure 56.04 requiresthetrial court to includethe*legal grounds’ upon
which atria court has granted a motion for summary judgment only if requested by one of the
parties. See also Tenn. R. Civ. P. 52.01 (excluding summary judgment orders from the rule's
requirement that atrial court’s order be accompanied by findings of fact and conclusions of law).
The record does not indicate that either party made such a request. While the trial court’s order
complies with Tennessee Rules of Civil Procedure 56.04, it provides us with little assistance. In
summary, therecordissilent asto the basis of both Sewell-Allen’smotion and thetrial court’ sorder
granting the motion for summary judgment.

2 Ms. Jennings filed a “statement of the evidence” with her notice of appeal. See Tenn. R. App. P. 24(c).
Upon Sewell-Allen’s motion, a consent order striking M s. Jennings’ statement was entered.
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An appellant is responsible for preparing the record and providing to the appellate court a
“fair, accurate and complete account” of what transpired at the trial level. State v. Ballard, 855
SW.2d 557, 560 (Tenn. 1993) (citing State v. Bunch, 646 S\W.2d 158, 160 (Tenn. 1983)). The
appellee, however, sharesthe responsibility for ensuring the appellate court has a complete record.
SeeTenn. R. App. P. 24(a), (b), (d) (providing that after the appellant has designated portions of the
record or transcript for appeal, the appellee may designate any other part of the record it deems
necessary or may prepare atranscript or a statement of the evidence.)

In Svachav. Waldens Creek Saddle Club, 60 S.\W.3d 851 (Tenn. Ct. App. 2001), the Court
of Appeals addressed a summary judgment in which the trial court relied upon the plaintiff’s
testimony in granting the defendant’s motion. The transcript of that testimony was not filed in the
trial court or included intherecord on appeal. The Court of A ppealsvacated the summary judgment,
concluding that it could not determine whether the summary judgment was proper because the
potentially crucial evidence was not in the record. 1d. at 856. The intermediate appel late court
acknowledged that the burden is on the appellant to prepare a complete record. Id. The Court of
Appeals concluded, however, that the appellee shares some of the burden to ensure that the record
contains al of the proof considered by the trial court, particularly when the trial court grants the
appellee’ s summary judgment motion. Id. at 855-56 (citing Tenn. R. Civ. P. 56.04; Tenn. R. App.
P 24(a)).

We agree with the reasoning in Svachaand conclude that Sewell-Allen has aresponsibility
to ensure the appellate record is sufficient to determineif thetrial court’s summary judgment inits
favor was proper. In this case, the record isincomplete, and we are unable to determine the basis
for thejudgment entered by thetrial court. Werefuseto * perform the equivalent of an archeological
dig and endeavor to reconstruct the probable basis for the [trid] court’s decision.” Church v.
Perales, 39 SW.3d 149, 157 (Tenn. Ct. App. 2000) (citation omitted).

CONCLUSION

If Local Rule Six (a) of the Rules of the Circuit Court for the Thirtieth Judicial District is
interpreted to prevent the filing of a memorandum of law in the trial record, the ruleisinvalid as
inconsistent with Rule 5.05 of the Tennessee Rules of Civil Procedure and Supreme Court Rule
18(c). Memoranda of law served upon a party and considered by thetria court must befiled with
the clerk as provided by Tennessee Rule of Civil Procedure 5.05 and 5.06.

Anappellant hastheresponsibility to prepareafair, accurate, and compl eterecord on appeal .
An appellee, however, aso has a responsibility to ensure the appellate record is adequate,
particularly when summary judgment has been granted in its favor. The appellate record is
inadequatefor usto determinethebasisfor either the appellee’ smotion or thetrial court’ sjudgment.
Accordingly, we reverse the judgment of the Court of Appeals, vacate the trial court's grant of
summary judgment, and remand this case to thetria court for further proceedings consistent with
this opinion.



Costs of appeal are taxed to the appellee, Sewell-Allen, Inc., and its sureties, for which
execution may issue if necessary.

JANICE M. HOLDER, JUSTICE



