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We granted permission to appeal to determine the extent to which a judgment order containing a
sentence for rape of a child which suggests the possibility of early release is void and subject to
correction by writ of habeas corpus. On the facts of this case, we grant habeas corpus relief to the
extent of vacating the illegal sentence but not to the extent of vacating the underlying conviction.
We therefore affirm in part and reverse in part the Court of Criminal Appeals. This matter is
remanded for further proceedings consistent with this opinion.
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Affirmed in Part; Reversed in Part; Case Remanded

CorNELIA A.CLARK,J., delivered the opinion of thecourt, inwhichWiLLiAM M. BARKER, C.J.,AND
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this Court’s S.C.A.L.E.S. (Supreme Court Advancing L egal Education for Students) project.
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OPINION

This case arisesout of petitioner William L. Smith’ sapplication for awrit of habeas corpus
following his plea of guilt to one count of child rape. The habeas corpus court conducted an
evidentiary hearing and admitted into evidence Smith’ sPetitionto Enter Pleaof Guilty, thetranscript
of hispleahearing, ajudgment order entered on September 8, 1997, and an amended judgment order
entered on April 13, 1999. Those documents are in the record before this Court and indicate the
following.

In September 1997, Smith pleaded guilty to a single count of rape of a child, a Class A
felony. See Tenn. Code Ann. § 39-13-522(b) (Supp. 1996).> The written petition to enter his plea
indicates an agreed sentenceof “15yrsRangel.” The prosecutor announced during the hearing that
Smith “will plead to the count of child rape and will receive 15 years to serve.” During the plea
hearing, thetrial judge asked Smith if he understood that he would “have to serve 85 percent of the
[15 year] sentence before [he would be] eligiblefor parole?” Smith answered, “Yes, sir.” Laterin
the hearing, the trial judge stated, “The Court has sentenced you to 15 years in Department of
Correction at 85 percent.” The prosecutor then pointed out that Tennessee Code Annotated section
40-35-501(i)(3) provides that a sentence for child rape cannot be reduced by fifteen percent on the
basis of sentence reduction credits. Thetria court acknowledged this provision and told Smith,

So you may very well have to serve day for day the fifteen years, and that would be
less the time, | think you said eight months that you’ ve already got, but that is a
matter that will be addressed to the parole board. | have no control over that at all.

Smith replied, “Yes, sir, Your Honor.” When the judge then asked Smith if he had any questions,
Smith stated that he did not.

Following the plea hearing, the trial court entered its judgment order. This initial order
indicates that Smith was sentenced to fifteen years of incarceration as a “ Standard 30% Range 1”
offender. That is, theinitial order indicates that Smith would be eligible for release after serving
thirty percent of his fifteen year sentence® In April 1999, the trial court entered an “ Amended
Judgment” providing that Smith was sentenced to fifteen years “100% T.C.A. 40-35-501.” The
“Specia Conditions’ section of the order provides further that Smith was sentenced “ pursuant to
TCA 40-35-501 and must serve at least 85% before being eligible for parole consideration.” Thus,
the amended judgment also reflects that Smith is eligible for early release.

2Smith committed the offense in 1996.

3Generally, defendants sentenced as Range | standard offenders become eligible for early release after serving
thirty percent of their sentence. See Tenn. Code Ann. § 40-35-501(c).
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In late 2003, Smith filed a petition for awrit of habeas corpus alleging that his sentenceis
illegal because sentences for child rape must be served day for day with no possibility of parole or
early release. After conducting ahearing, the habeas corpuscourt denied relief, and Smith appeal ed.
The Court of Criminal Appeals determined that the amended judgment’ sreferenceto the possibility
of release after service of eighty-five percent of the sentence was in contravention of an express
statutory provision and an error “not clerical in nature.” The Court of Criminal Appeals therefore
reversed the habeas corpus court and granted relief upon finding that “the amended judgment reflects
avoid sentence for [Smith’s] rape of a child conviction.”

In its brief to this Court, the State concedes that Smith’s sentence is illegal and void but
arguesthat Smith’sclaim for habeas corpusrelief isnot yet ripefor adjudication. Alternatively, the
State argues that the illegality of Smith’s sentence does not render his conviction void.

STANDARD OF REVIEW

Whether to grant relief upon review of apetition for habeas corpusrelief isaquestion of law.
Hart v. State, 21 SW.3d 901, 903 (Tenn. 2000). Accordingly, our review is de novo with no
presumption of correctnessgiventothefindingsand conclusi onsof thecourt below. Hoganv. Mills,
168 S.W.3d 753, 755 (Tenn. 2005).

ANALYSIS

Thewrit of habeascorpusisguaranteed by articlel, section 15 of the Tennessee Constitution.
Although the writ is constitutionally guaranteed, it has been regulated by statute for more than 100
years. SeeUsseryv. Avery, 432 SW.2d 656, 657 (Tenn. 1968). Tennessee Code Annotated section
29-21-101 currently provides that “[a]lny person imprisoned or restrained of liberty, under any
pretense whatsoever, except in cases [in which federal courts have exclusive jurisdiction], may
prosecute a writ of habeas corpus, to inquire into the cause of such imprisonment and restraint.”
However, although the language of the statute isbroad, the courts of thisstate have held that thewrit
may be granted “only when it appears upon the face of thejudgment or the record of the proceedings
upon which the judgment is rendered that a court lacked jurisdiction or authority to sentence a
defendant or that the sentence has expired.” Stephenson v. Carlton, 28 S.W.3d 910, 911 (Tenn.
2000) (citing Archer v. State, 851 SW.2d 157, 164 (Tenn. 1993)). That is, the petitioner must
demonstrate by a preponderance of the evidence that the judgment entered against him or her is
“void,” not merely “voidable.” Hogan, 168 SW.3d at 755.

In this case, Smith claims that the judgment entered against him is void because it
encompasses an illegal sentence. Asthis Court has stated previously, “[a] void or illegal sentence
isone whose imposition directly contravenesastatute.” 1d. (citing Stephenson, 28 S\W.3d at 911).
In the context of habeas corpus proceedings, this Court has recognized that an illegal sentence
rendersthejudgment void if theillegality is evident on the face of the judgment or the record of the
underlying proceedings. Seeid.



In this case, both the origina and amended judgments reflect Smith’s conviction of rape of
achild. Our criminal code provides that, “[n]otwithstanding any other provision of law to the
contrary, a. .. child rapist . .. shall be required to serve the entire sentence imposed by the court
undiminished by any sentence reduction credits such person may be eligible for or earn.” Tenn.
Code Ann. § 39-13-523(b) (Supp. 1996) (emphasis added). That statute further declares that the
provisions of section 40-35-501 relativeto release eligibility status and parole “ shall not apply to or
authorizetherelease of a. . . child rapist . . . prior to service of the entire sentence imposed by the
court.” 1d. at (c). Thus, the Crimina Sentencing Reform Act of 1989 expressly prohibits Smith
from any early release dligibility. Indirect contravention of these provisions, the original judgment
indicates that Smith is eligible for early release upon serving thirty percent of his sentence. The
amended judgment indicatesthat Smithiseligiblefor early rel ease upon serving eighty-five percent
of hissentence. Thejudgment in both itsoriginal and amended formstherefore containson itsface
an illegal sentence.

Thetria court’ serror inthisregard arose out of an ambiguity in Tennessee Code Annotated
section 40-35-501 (1997). That statute provides that persons convicted of certain enumerated
crimes, including rape of achild, “shall serve one hundred percent (100%) of the sentence imposed
by the court less sentence credits earned and retained. However, no sentence reduction credits
authorized by 8§ 41-21-236, or any other provision of law, shall operate to reduce the sentence
imposed by the court by more than fifteen percent (15%).” Id. 8 40-35-501(i)(1) (emphasis added).
Thus, the provision appears to contemplate that a sentence for rape of a child may be reduced up to
fifteen percent for sentence credits. However, the statute a so provides that the foregoing language
shall not be construed “as affecting, amending or altering the provisions of § 39-13-523, which
requires child rapists . . . to serve the entire sentence imposed by the court undiminished by any
sentence reduction credits.” Id. at (i)(3). It is unclear why the legislature chose to include in
subsection (i)(2) rape of achild as one of the crimes for which sentence credits could be earned to
shorten service by up to fifteen percent. Nevertheless, it is clear from the other relevant statutory
language that sentences imposed for rape of a child must be served one hundred percent.

We have no choice, then, but to conclude that Smith’s sentenceisillegal, and that portion
of the judgment imposing sentence is void upon its face.

Initsbrief to this Court, the State argues for the first timein this case that, notwithstanding
hisillegal sentence, Smith’ sright to seek habeas corpusrelief in thismatter will not “ripen” until he
has served eighty-five percent of his sentence. Wedisagree. Thejudgment entered against him, in
both its origina and amended forms, contains an illegal sentence which isvoid on itsface. The
illegal and void character of the sentence inhered upon its entry: it will not spring into being only
after Smith has served eighty-five percent of his sentence. Smith istherefore entitled to pursue his
habeas corpus claim.



The question of remedy remains. The State urges us to differentiate between Smith’'s
conviction and his sentence and to find only his sentence void. Accordingly, the State would have
us remand this matter to the original trial court for the imposition of the agreed-upon term of fifteen
yearsat onehundred percent service. The Statearguesthat Smith’ sconvictionisnot void, but merely
voidable, because it requires proof beyond the face of the record to demonstrate that, but for the
release eigibility he was accorded by thetria court, Smith would not have pleaded guilty. Because
Smith’s conviction isvoidable rather than void, the State posits, heis not entitled to habeas corpus
relief from this aspect of the judgment.

Under the unique facts of this case, we agree with the State on thisissue. Becausethisisa
habeas corpus proceeding, we are limited to considering the face of the judgment and the record of
the proceedings upon which the judgment was rendered. The record of the proceedingsresultingin
the erroneous judgment and amended judgment include Smith’s written plea document and the
transcript of thepleahearing. Thewritten pleadocument contains no specific referenceto any early
release eligibility. Nor was any agreement as to early release digibility announced to the court
during the plea hearing. Rather, the trial court sua sponte raised the issue. In response, the
prosecutor attempted to correct the trial court, pointing out the statute forbidding early release
eligibility for those convicted of child rape. Significantly, defense counsel made no reply to the
prosecutor’ s objection. The prosecutor’ s objection, together with defense counsel’ s silence on this
point, makes clear that therewasno agreement asto Smith’ searly releaseeligibility as, indeed, there
should not have been.

Smith respondsthat theillegal and void character of hissentencerendershisentirejudgment
void, including hisconviction. SmithreliesonthisCourt’ sdecisionsin McLaneyv. Bell, 59 SW.3d
90 (Tenn. 2001), and McConnell v. State, 12 SW.3d 795 (Tenn. 2000). Those cases are, however,
distinguishable.

In McLaney, the defendant received concurrent sentences on multiple convictions*®[a]s part
of the plea agreement arranged with the district attorney.” 59 SW.3d at 92. The defendant
subsequently challenged thelegality of hissentencein habeas corpus proceedingson thegroundsthat
our sentencing scheme required his sentencesto be served consecutively. This Court remanded the
case for a determination of whether the record underlying the conviction demonstrated on its face
that the defendant had been on bail when he committed the offenses, thereby making consecutive
servicemandatory. 1d. at 95. Inthat event, we held, the defendant had the option of leaving hisplea
intact, in which event resentencing wasrequired, or the defendant could withdraw hisplea, inwhich
event the pending prosecution would berecommenced. Id. at 95-96. Similarly, theMcConnell case
involved an agreed-to sentence that wasillegal. This Court held that, [ c]onsequently, the sentence
entered by the trial court isillegal and must be set aside.” 12 S\W.3d at 800 (emphasis added)
(footnote omitted). We determined that,



[o]n remand, thetrial court may impose a sentence that is mutually agreeable to the
State and appellant, so long as the sentence is available under the 1989 Act. If an
agreement is not reached, though, appellant may withdraw his guilty plea and
proceed to trial on the original charges.

Id. Thus, McLaney and McConnell stand for the proposition that, when adefendant bargainsfor and
receives an illegal sentence, the defendant will have the option of resentencing on the original plea
or withdrawal of the plea and recommencement of the prosecution. See also Henderson v. State ex
rel. Lance, 419 S.W.2d 176, 178-79 (Tenn. 1967) (holding that defendant was entitled to withdraw
guilty pleaupon habeas corpusproceedingswherehepled guilty in exchangefor anillegal sentence).
These cases recogni ze that where “the sentence bargained for is otherwiseillegal, the defendant is
entitled to withdraw the plea.” McLaney, 59 SW.3d at 95. To hold otherwise would inflict upon
amisled defendant a sentenceto which he or shedid not agree. Ontheother hand, allowingamisled
defendant to withdraw his or her plea upon the discovery that his or her bargained-for sentenceis
illega will encouragetrial judges and prosecutorsto ensure that only legal sentences are bargained
for and imposed.

Inthiscase, however, the sentence Smith actually bargained forSfifteen years*“to serve’ Swas
legal. Thus, we find more to the point this Court’s decisions in the Stephenson cases. There, the
defendant was convicted by a jury of first degree murder and sentenced to death. See State v.
Stephenson, 878 SW.2d 530, 534 (Tenn. 1994). On appedal, the defendant’s conviction was
affirmed, but his death sentence was reversed and the matter remanded for resentencing. Id. On
remand, the defendant and the State reached an agreement as to the defendant’s sentence. See
Stephenson v. Carlton, 28 SW.3d 910, 911 (Tenn. 2000). This agreed-to sentence was, however,
illegd. Id. at 912. The defendant later filed for habeas corpusrelief and, upon finding the sentence
illegal and void, thisCourt grantedrelief. 1d. Significantly, weleftintact the defendant’ sconviction
for first degree murder, asit was not a product of a bargained-for, but illegal, sentence. See State
v. Stephenson, 195 S.\W.3d 574, 593 (Tenn. 2006) (noting that, although the habeas corpus court on
remand entered afinal judgment declaring the defendant’ s sentence null and void, the defendant’s
first degree murder conviction “remained valid and in effect”). The Stephenson cases make clear
that, where the illegality infects only the sentence, only the sentence is rendered void and habeas
corpus relief may be granted to the extent of the sentence only. In such cases, the underlying
conviction remainsintact.

As set forth above, the record in this case does not demonstrate on its face that the illegal
provision of early release eigibility was a bargained-for element of Smith’s plea. Smith’s plea of
guilt and the resulting conviction are therefore not based on anillegal sentence and, consequently,
are not infected with theillegality. Rather, the record in this case demonstrates that the trial court
made an error sua sponte and independent of the pleabargain. Under these circumstances, we hold
theillegal sentenceto be null and void. Smith’s conviction, however, remains intact.



CONCLUSION

We affirm the Court of Criminal Appealsinsofar asit held Smith’ s sentence, asindicated on
the judgment and amended judgment, illegal and void upon its face. We reverse the Court of
Criminal Appealsinsofar asit granted relief asto Smith’ sconviction. Accordingly, we grant habeas
corpus relief by vacating Smith’s sentence and remanding the matter to the original court of
conviction for entry of a corrected judgment setting forth Smith’s conviction of rape of a child,
entered September 8, 1997,* and sentencing him to fifteen years of incarceration to be served one
hundred percent with no provision for early release eligibility. The corrected judgment shall further
set forth Smith’s pre-trial jail credits.®

It appearing that Smithisindigent, the costs of this cause aretaxed to the State of Tennessee.

CORNELIA A. CLARK, JUSTICE

“Although theoriginal judgment correctly reflectsthe date of entry as September 8, 1997, theamended judgment
erroneously sets forth the date of entry of the plea as September 8, 1999.

STheoriginal judgment reflects Smith’ s pre-trial jail credit period asbeginning on February 7, 1997, and ending
on September 8, 1997. The amended judgment erroneously omits this information.
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