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OPINION
FACTSAND PROCEDURAL HISTORY

On the morning of August 9, 2004, the defendant, Stephen McKim, was running late for a
meeting with his co-workers at Central North Church, where he serves as a Minister to Students.
Before leaving his home for work, he placed his seven-month-old daughter Miain a carseat in the
backseat of his car. Mia attended a daycare center next door to the church where the defendant
worked. By thetimethe defendant arrived at hisworkplace, Miahad fallen asleep. Forgetting that
hisdaughter wasin the car, the defendant rushed into hismeeting. When the defendant remembered
that he had not removed his daughter from hiscar, he hurried to retrieve her. Although shewas still
alive at that time, Miadied a short time later from hyperthermia as aresult of the high temperature
in the vehicle. The defendant was subsequently indicted for criminally negligent homicide.

In response to hisindictment, the defendant applied for pretrial diversion. The defendant’s
application indicates that he has no prior crimina record; holds a college degree and is seeking a
Masters of Divinity degree; taught in the public school system from 2001 to 2003, leaving to take
hiscurrent position; isin excellent physical health; ismarried and emotionally stablewith significant
support from his extended family and community; has an “excellent reputation within the
community”; and is “amenable to any conditions imposed during the diversion period.” The
defendant’ s application was accompanied by nineteen letters of support from family, friends, co-
workers, and students, including an eloquent letter of support from hiswife, Mia's mother.

Thedistrict attorney general’ soffice denied the defendant’ sapplicationfor pretrial diversion.
The written denial sets forth without discussion four factors favoring diversion: the defendant’s
employment “at the same job for seven years,” the defendant’s college degree, hislack of aprior
criminal record, and the “numerous letters of support.” The denia aso sets forth four factors
supporting denial of pretrial diversion: thedefendant’ snegligencein failing to remove hisdaughter
from his car on a hot summer day, thereby causing her death; the seriousness of the offense; the
“need to deter crimes such as these,” citing the deaths of almost one hundred children across the
nation from being left in “hot vehicles’; and that the grant of diversion to the defendant would “lead
thepublicto believethat crimesthat involve death aretreated lightly by the criminal justice system.”
Significantly, in assessing the seriousness of the offense, the assistant district attorney general who
authored the written denial wrote,

Even though thisclassof crimeisdivertible, it appearsto be an aberration of the law.
Other crimes involving death that were once divertible have been removed by
legidation from consideration. These are voluntary manslaughter and vehicular
homicideinvolvingintoxication. Also, Aggravated Assaultinvolving seriousbodily
injury has been removed from consideration for pretria diversion by legidation.
Certainly, thetypeof crimeand thefact that it involved adeath weigh heavily against
the defendant’ s application for pretrial diversion.
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The written denial concludes:

After weighing and considering all the factors both for and against the
defendant’s application for pretrial diversion as outlined above, this office has
reached thefollowing conclusion. The positiveaspectsof thedefendant’ sapplication
for pretrial diversion when weighed against the negative aspects of this application
indicate that this office should not grant the defendant’s application for pretrial
diversion. Having considered and weighed all of the aspects of thisapplication, both
positive and negative, this office must respectfully deny the defendant’ s application
for pretrial diversion.

Upon the denid of hisrequest for pretria diversion, the defendant petitioned the trial court
for awrit of certiorari. Thedefendant contended that the prosecutor abused hisdiscretionin refusing
to grant his application for pretria diversion. Thetrial court disagreed and denied the defendant’s
request for relief. Thereafter, the defendant applied to the trial court for permission to pursue an
interlocutory appea pursuant to Tennessee Rule of Appellate Procedure 9. Thetrial court denied
the defendant’s application. The defendant then applied to the Court of Criminal Appeals for
permission to pursuean extraordinary appeal pursuant to Tennessee Ruleof Appellate Procedure 10.
The Court of Criminal Appeals denied the defendant’s application.? The defendant then sought
review by this Court. We granted the defendant’ s application for extraordinary appeal in order to
(1) determine the effect of a district attorney genera’s consideration of an irrelevant factor in
deciding to deny pretria diversion and (2) clarify when an interlocutory appeal from the denia of
pretrial diversion should be granted.

ANALYSIS
I. Prosecutor’s Duty upon Pretrial Diversion Application

The pretrial diversion statute permits a district attorney general to suspend his or her
prosecution of aqualified defendant for aperiod of up to two years. See Tenn. Code Ann. § 40-15-
105(a)(1)(A) (Supp. 2004). Only anarrow class of defendantsisdigiblefor pretrial diversion. An
eligible defendant is one who has not previously been granted diversion, does not have a
disqualifying prior conviction, and is seeking pretrial diversion for an offensethat is not aClass A
or ClassB felony, certain Class C fel onies, asexual offense, driving under theinfluence, or vehicular
assault. Seeid. at (a)(1)(B)(i); Statev. Bell, 69 S\W.3d 171, 176 (Tenn. 2002).

A statutorily eligibledefendant isnot presumptively entitledto diversion. Statev. Curry, 988
SW.2d 153, 157 (Tenn. 1999). Rather, the district attorney genera has the sole discretion to
determine whether to grant pretrial diversion to one who meets the strict statutory requirements.
Bell, 69 SW.3d at 176 (citing Curry, 988 SW.2d at 157; State v. Pinkham, 955 S.W.2d 956, 959

2The defendant actually applied twice to the Court of Criminal Appeals for permission to pursue an
extraordinary appeal. The intermediate appellate court denied the application both times for the same reasons.

-3



(Tenn. 1997)). In determining whether to grant pretrial diversion, the district attorney genera “has
aduty to exercise hisor her discretion by focusing on a defendant’ s amenability for correction and
by considering all of therelevant factors, including evidencethat isfavorableto adefendant.” Bell,
69 SW.3d at 178 (emphases added); see also State v. Hammersley, 650 SW.2d 352, 355 (Tenn.
1983). Any factors tending to reflect accurately upon whether the applying defendant will or will
not become arepeat offender should be considered. Hammersley, 650 SW.2d at 355.

Among the factors to be considered in addition to the circumstances of the offense
arethe defendant’ scriminal record, social history, the physical and mental condition
of adefendant where appropriate, and thelikelihood that pretrial diversionwill serve
the ends of justice and the best interest of both the public and the defendant.

Id. The prosecutor may consider the need for general deterrence. See State v. Washington, 866
SW.2d 950, 951 (Tenn. 1993). However, the circumstances of the offense and the need for
deterrence * cannot be given controlling weight unlessthey are‘ of such overwhelming significance
that they [necessarily] outweigh all other factors.”” 1d. (quoting Statev. Markham, 755 S.W.2d 850,
853 (Tenn. Crim. App. 1988)). This Court has recognized that “the responsibility placed upon
prosecutors to pick and choose among the lot [of applicants for pretrial diversion] based upon a
particular candidate’ s amenability to rehabilitation or recidivism requires the exercise of unusual
powers of discrimination.” Hammersley, 650 S.W.2d at 353.

If the prosecutor deniesthe application, “the factors upon which the denial is based must be
clearly articulable and stated in the record.” State v. Herron, 767 SW.2d 151, 156 (Tenn. 1989),
overruled in part on other grounds by State v. Y ancey, 69 SW.3d 553, 559 (Tenn. 2002). “This
requirement entails more than an abstract statement in the record that the district attorney general
has considered [all relevant] factors.” |d. Rather, “[i]f the district attorney general denies pretrial
diversion, that denial must be written and must i nclude both an enumeration of the evidence that was
considered and a discussion of the factors considered and weight accorded each.” Pinkham, 955
SW.2d at 960; seeaso Bell, 69 S.W.3d at 178 (reiterating that the district attorney general must not
only consider al relevant factors, including evidence favorabl e to the defendant, he or she must also
weigh each factor and must explain in writing how a decision to deny pretrial diversion was
determined). A district attorney general’s failure to consider and articulate al relevant factors
constitutes an abuse of discretion. Bell, 69 SW.3d at 178; see also Curry, 988 SW.2d at 159.

These cases make clear that a district attorney general is bound to consider and weigh all
relevant factors in determining whether to grant pretrial diversion. The obvious corollary to this
requirement isthat thedistrict attorney general must avoid relying uponirrelevant factorsin denying
diversion. See Statev. Thompson, 189 S.W.3d 260, 268 (Tenn. Crim. App. 2005) (holding that the
prosecutor abused his discretion in denying pretrial diversion where he “did not properly consider
all of therelevant factors, and did consider someirrelevant ones’); Statev. Lane, 56 S.W.3d 20, 27
(Tenn. Crim. App. 2000) (district attorney general abused hisdiscretionindenying pretrial diversion
because “ off-duty acts that are unrelated to this defendant’ s duties of public employment are not a
proper basis for imposing a higher standard of conduct and thereby justifying a denia of pretrial
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diversion”). Inthiscase, the district attorney general’ s office denied diversion in part based upon
its individual and irrelevant determination that criminally negligent homicide should not be a
divertible offense.

Our review of the assistant district attorney genera’s written denial makes clear that he did
not focus on the defendant’ samenability to correction in determining whether to grant diversion but
rather on the nature and circumstances of the offense and its tragic consequence. Moreover, the
assistant district attorney general is apparently of the opinion that the legislature has erred by not
reclassifying criminally negligent homicide as an offense ineligible for pretrial diversion. The
assistant district attorney general described the legislature’ s decision to make criminally negligent
homicide a divertible offense as “an aberration of the law.” He further declared that granting
diversion to defendants charged with negligent homicide would “lead the public to believe that
crimesthat involve death aretreated lightly by the criminal justice system.” Thetone of the assistant
district attorney general’s written denial suggests that he will not grant pretrial diversion to any
defendant charged with criminaly negligent homicide, regardless of the defendant’s personal
circumstances and amenability to correction.

In Hammersley, this Court was faced with asimilar situation in which the district attorney
genera had embraced apolicy not to grant pretrial diversion where the defendant was charged with
what was, in the district attorney general’ sview, a“serious’ crime. In that case, the defendant had
been charged with larceny, which the prosecutor testified was “a serious crime’ in the subject
county. The prosecutor admitted that he denied pretria diversion to the defendant * based upon the
seriousness of the crime itself.” 650 SW.2d at 356. This Court held that the prosecutor “was
obviously in error in undertaking to apply alocal policy contrary to or different from that provided
by statelaw” and that the prosecutor’ saction was* contrary to the policiesformulated in the Pretrial
Diversion Act.” 1d. Wedraw the same conclusion here.

Contrary to established precedent, the assistant district attorney general in this case focused
not on the defendant’s amenability to correction but rather on his own opinion of what should and
should not be a divertible offense. In so doing, the assistant district attorney general considered a
factor not relevant to his determination of whether to grant pretrial diversion to the defendant in this
matter. The prosecutor’s consideration of, and emphasis upon, an irrelevant factor so tainted his
decision-making process as to constitute an abuse of discretion.

Il. Trial Court’s Review of Prosecutor’s Decision

Where the prosecutor denies a defendant’ s application for pretria diversion, the defendant
may petitionthetrial court for awrit of certiorari. Tenn. Code Ann. 8 40-15-105(b)(3) (Supp. 2004).
The prosecutor’ sdecisionis®presumptively correct,” Curry, 988 S.W.2d at 158, and, onreview, the
trial court islimited to examining only the evidence considered by the district attorney general and
must determine thereupon whether the prosecutor has abused his or her discretion, Bell, 69 S.W.3d
at177. Thatis, “thetrial court should examine each relevant factor in the pretria diversion process
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to determine whether the district attorney general has considered that factor and whether the district
attorney general’ sfinding with respect to that factor is supported by substantial evidence.” Y ancey,
69 SW.3d at 559. The trial court must focus on the prosecutor’s methodology rather than the
intrinsic correctness of his or her decision, and the trial court should therefore not engage in re-
weighing the evidence considered by the district attorney general. 1d. at 558-59. If the trial court
determinesthat the district attorney general hasfailed to consider and weigh all relevant factors, the
trial court must reverse the district attorney general’ s decision and remand the matter for further
consideration and weighing of all of thefactorsrelevant to the pretrial diversiondetermination. Bell,
69 S.\W.3d at 180.°

Inthiscase, thetria court noted the assistant district attorney general’ sexplicit opinion that
criminally negligent homicide should not be a divertible offense and stated that it was “probably
inappropriate and should not be a consideration in this process.”* Nevertheless, the tria judge
concluded that he did not think “that the inclusion of that statement necessarily nullifies the
decision” and determined that the assistant district attorney genera did not abuse his discretion in
denying pretria diversion.® Asset forth above, wedisagree. Thetrial court should have instructed
the assistant district attorney general that he had taken anirrelevant factor into consideration and that
he had failed to focus hisanaysison the proper issue. Thatis, thetrial court should have recognized
that the assistant district attorney general had abused his discretion in evaluating the defendant’s
application. Thereupon, thetrial court should havereversed the prosecutor’ sdecision and remanded
the matter of the defendant’ s diversion application for further consideration.® See Bell, 69 SW.3d
at 179.

3If the trial court determines that the district attorney general has considered all relevant factors, and no
irrelevant ones, and has nonetheless committed an abuse of discretion in denying diversion, the trial court may order the
prosecutor to place the defendant on pretrial diversion. See Tenn. Code Ann. § 40-15-105(b)(3) (Supp. 2004).

“The State concedes in its brief to this Court that “it is not appropriate for a [district attorney general] to
comment on or give any weight to the fact that other offensesinvolving death or seriousbodily injury have been removed
from the eligible class of offenses.”

SUpon the defendant’ s petition for writ of certiorari, the trial court convened a hearing not to take evidence but
to hear argument. During this hearing, the trial court questioned the State’s attorney about his colleague’s criticism of
the legislature’ sdecision to make criminally negligent homicide adivertible offense. Aswe noted in Bell, however, this
Court has “rejected a proposed remedy that would allow the district attorney general to testify as to the reasons for
denying diversion before the trial court.” 69 S.W.3d at 179 n.6 (citing Curry, 988 S.W.2d at 160).

®That there may be substantial evidence to support the denial of pretrial diversion upon aproper consideration
of all relevant factors, does not permit the district attorney general to short-circuit the analytical process. Aswe noted
in Bell, “a court cannot reasonably conclude that there is substantial evidence to support the district attorney general’s
decisionif infact thedistrict attorney general hasnot first considered all of therelevant factorsand their relative weight.”
69 S.W.3d at 179 (emphases added).



[11. Groundsfor Appeal
A. Rule9 Interlocutory Appeal

We turn now to examining the procedural history by which this case has reached us.
Unsuccessful inhavingthe prosecutor’ sdecisionto deny pretrial diversionoverturned, the defendant
sought relief by applying to the trial court for permission to seek an interlocutory appea pursuant
to Tennessee Rule of Appellate Procedure 9. In determining whether to grant a Rule 9 application,
atria court should consider, among other things,

(1) the need to prevent irreparable injury, giving consideration to the severity of the
potential injury, the probability of its occurrence, and the probability that review
upon entry of fina judgment will be ineffective; (2) the need to prevent needless,
expensive, and protracted litigation, giving consideration to whether the challenged
order would be abasisfor reversal upon entry of afinal judgment, the probability of
reversal, and whether an interlocutory appeal will result in a net reduction in the
duration and expense of thelitigation if the challenged order isreversed; and (3) the
need to develop a uniform body of law, giving consideration to the existence of
inconsistent orders of other courts and whether the question presented by the
challenged order will not otherwise be reviewable upon entry of the final judgment.

Tenn. R. App. P. 9(a). In this case, the defendant sought Rule 9 appellate review on the bases that
itwould prevent needless, expensive, and protracted litigation, and ontheneed to establishauniform
body of law on theissue. Thetria court denied the defendant’ s application upon its determination
that
a Rule 9 appeal is not necessary to avoid irreparable injury to the defendant. The
normal avenues of litigation and appea of these issues are till available to the
defendant. The granting of aRule 9 appea would not prevent needless expense and
protracted litigation given all the circumstances of this case. And, there already
exists a uniform body of law, in this Court’s opinion, which would uphold the
decision of the Attorney General in denying diversion. In other words, it [ig] this
Court’ sopinion, that no extraordinary circumstancesexist pursuant to Rule 9(a) that
would warrant the granting of this Interlocutory Apped.

Werecognize, of course, that “[i]nterlocutory appealsto review pretrial ordersor rulingsare
generaly ‘disfavored,” especially in criminal cases.” Reid v. State, 197 SW.3d 694, 699 (Tenn.
2006) (quoting State v. Gilley, 173 SW.3d 1, 5 (Tenn. 2005)). Asthetext of Rule 9 makes clear,
however, an interlocutory appea should be granted where it will “result in a net reduction in the
duration and expense of thelitigation if the challenged order isreversed.” Tenn. R. App. P. 9(a)(2).
In this case, the challenged order was the trial court’s denial of the defendant’ s petition for writ of
certiorari seeking reversal of the district attorney general’s denia of his application for pretria
diversion. Given the assistant district attorney genera’s disregard for this Court’s guidelines
concerning the proper factors to consider in evaluating applications for pretrial diversion, the
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probability that the trial court’s order would be reversed was high. Upon reversal, if the defendant
was subsequently placed on pretria diversion, the necessity of atrial on the defendant’ sindictment
would be avoided.” Clearly, Tennessee' scriminal justice system will experience anet reductionin
the duration and expense of the litigation commenced upon the defendant’ sindictment if the State
of Tennessee does not have to try him. Finaly, the grant of an interlocutory appeal under the
circumstancesof thiscasedoesnot createtherisk of piecemeal appellatelitigation or delayedjustice.
Ci. Gilley, 173 SW.3d at 5 (citing United States v. MacDonald, 435 U.S. 850, 853-54 (1978)).

We do not mean by thisthat every defendant who isdenied pretrial diversion by the district
attorney general and then denied relief by thetrial court should be granted aRule 9 appeal. Inthis
case, however, theassistant district attorney general’ sconsideration of aclearly irrelevant factor, and
hisfocus on the nature and circumstances of the offense rather than the defendant’ s amenability to
correction, created an issue appropriate for interlocutory appeal. In addition, at the time of this
defendant’ s application for interlocutory appea pursuant to Rule 9, there existed aneed to develop
auniform body of law regarding a prosecutor’ s consideration of factorsthat areirrelevant to hisor
her determination of whether to grant pretrial diversion. Accordingly, the particular circumstances
of thiscasewarranted agrant by thetrial court of the defendant’ s Rule 9 application for interlocutory

appeal.

B. Rule 10 Extraordinary Appeal

When the trial court refused to grant an interlocutory appeal, the defendant applied to the
Court of Criminal Appeals for an extraordinary appeal pursuant to Tennessee Rule of Appellate
Procedure 10, which provides that

[a]n extraordinary appea may be sought on application and in the discretion of the
appellate court alone of interlocutory orders of alower court from which an apped
liesto the Supreme Court, Court of Appealsor Court of Criminal Appedls. (1) if the
lower court has so far departed from the accepted and usual course of judicia
proceedings as to require immediate review, or (2) if necessary for complete
determination of the action on appeal as otherwise provided in these rules.

Tenn. R. App. P. 10(a). ThisCourt has stated that a Rule 10 extraordinary appeal will lie whenever
the prerequisites for common law certiorari exist: the court’s ruling represents a fundamental
illegality, theruling failsto proceed according to the essential requirements of thelaw, therulingis
tantamount to the denial of aparty’ sday in court, thetrial court’s action iswithout legal authority,
the action of the trial court constitutes a plain and pal pable abuse of discretion, or either party has
lost aright or interest that may never be recaptured. State v. Willoughby, 594 S.W.2d 388, 392
(Tenn. 1980).

"Of course, atrial could become necessary later if the defendant violated the terms of his diversion and the
district attorney general’s office terminated the memorandum of understanding. See Tenn. Code Ann. § 40-15-105(d)
(Supp. 2004).
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Prior to July 1, 1997, interlocutory appea under Tennessee Rules of Appellate Procedure 9
or 10 wasthe only meansof attempting to overturnatrial court’ sdecisionto affirm adistrict attorney
general’ sdenial of pretria diversion. A defendant who disagreed with the decision of the prosecutor
or thetrial court wasrequired to pursue an interlocutory appeal in order to challenge that decision.
If thedefendant failed to seek interlocutory relief and wasthereafter convicted, heor shewasdeemed
to have waived the right to challenge the denial of pretrial diversion on direct appea. See Statev.
Mecord, 815 S.W.2d 218, 219 (Tenn. Crim. App. 1991). EffectiveJuly 1, 1997, however, Tennessee
Rule of Criminal Procedure 38 was amended to permit adefendant to appeal hisor denia of pretrial
diversion after conviction as well as before. Specifically, Rule 38 now provides that, where a
defendant is unsuccessful in having the trial court reverse the prosecutor’s denial of pretrial
diversion,

the defendant may pursue an interlocutory appea . . . pursuant to either Rule 9 or
Rule 10 of the Tennessee Rules of Appellate Procedure. . . . If the defendant does not
pursue an interlocutory appeal of thedenial of awrit of certiorari, the defendant may
appeal the denial pursuant to Rule 3(b), Tennessee Rul€[s] of Appellate Procedure,
following the entry of the final judgment in the trial court.

Tenn. R. Crim. P. 38 (b). Thus, adefendant denied pretrial diversion may still seek an interlocutory
appeal but will not be deemed to have waived the issue if he or she waits until after conviction to

appeal.

We recognize, of course, that Rule 38 does not expressly state that if the defendant does
pursue an interlocutory appeal, the trial court and the Court of Criminal Appeals shall grant the
defendant’ s Rule 9 or Rule 10 application. Inthe unique context of pretrial diversion, however, the
courtstowhich applicationfor interlocutory appeal ismade should construeliberally thedefendant’ s
alleged grounds. Aswe noted in Willoughby, a Rule 10 extraordinary appeal should be granted in
cases where a defendant may otherwise lose aright or interest that may never be recaptured. Such
an interest is clearly at stake in the pretrial quest for pretria diversion. As one of this Court’s
previous chief justices recognized nearly thirty years ago,

[t]he self-evident purpose of pre-trid diversion is to spare appropriately
selected first offenders the stigma, embarrassment and expense of tria and the
collateral consequences of a criminal conviction. The result contemplated is the
restoration of successful divertees to useful and productive citizenship. Thisis a
legitimate and prai seworthy objective and onethat has now becomethe public policy
of the State.

Pacev. State, 566 S.W.2d 861, 868 (Tenn. 1978) (Henry, C.J., concurring). Oncetried, adefendant
can never recapture his or her interest in being spared the attendant “ stigma, embarrassment and
expense.”



The State, too, secures benefits upon the pretrial grant of pretria diversion that may
otherwise be lost. The State and its witnesses are saved the time, expense, and delay of further
prosecution. Judicial and prosecutorial resourcesareconserved. Thetermsof thediversionwill help
to ensure the defendant’ s speedy return to law-abiding behavior.

In short, the benefits of successfully diverting acase prior to trial are significant and will be
lost upon thedenid of aninterlocutory appeal. That outcome generally should not occur, especially
whereSas it does hereSthe record makes obvious that the prosecutor abused his or her discretionin
evaluating the defendant’ s application.

Inthiscase, the Court of Criminal A ppeal stwicedenied thedefendant’ sRule 10 application,
ruling the second time:

The Defendant incorrectly maintainsthat thefailureto grant an extraordinary appeal
will deny meaningful consideration of his application for pretrial diversion. The
Defendant is not precluded from appellate review. Should the Defendant be
convicted, hewill be ableto dispute the denial on direct appea. See Tenn. R. Crim.
[P.] 38; Satev. Yancey, 59 S.W.3d 553, 556 (Tenn. 2002). Moreover, thisCourt is
not inclined to expand the boundaries for granting extraordinary appeals as
prescribed by Rule 10, Tennessee Rules of Appellate Procedure.

Thus, in determining to deny the defendant’s Rule 10 application, the Court of Crimina Appeals
appearsto haverelied on the defendant’ sability under Rule 38 to pursue adirect appeal onthedenial
of pretrial diversion in the event he was convicted.

Nothing in the amended text of Tennessee Rule of Criminal Procedure 38, or in the text of
the Advisory Commission Commentsthereto, indicatesthat the amendment to Rule 38 was adopted
in order to limit or discourage interlocutory appealsfrom pretrial diversion decisions. Indeed, Rule
38 continues to acknowledge specifically adefendant’ sright to pursue such appeals. Asamended,
Rule 38 simply gives an unsuccessful defendant another avenueto pursue after tria if, for whatever
reason, he or she chooses to forego the interlocutory route. See Tenn. R. Crim. P. 38(b)(2). If, for
instance, a defendant is optimistic about an acquittal, he or she may decide not to pursue an
interlocutory appea. Under our current Rule 38, adirect appea isnow availableif the defendant’s
optimism proves misplaced. Thereviewing court on direct appeal isstill permitted to consider only
those matters considered by the district attorney genera and not facts subsequently elicited at trial.
SeeYancey, 69 SW.3d at 558. Accordingly, the Court of Criminal Appealsshould not deny aRule
9 or 10 application from a denia of pretrial diversion simply on the basis that the defendant may
pursue adirect appea upon conviction.

We conclude, therefore, that the Court of Criminal Appeals would have been justified in
granting the defendant’s Rule 10 application for extraordinary appeal. Our review of the record
indicates a clear abuse of discretion by the prosecutor in evaluating the defendant’ s application for
pretria diversion and further indicates the trial court’s appropriate concern over the methodology
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utilized by the prosecutor. Given the unique nature of pretrial diversion and the oft-repeated
mandates issued by this Court concerning the evaluation of applications therefor, an extraordinary
appedl in this case was warranted.

CONCLUSION

Thetria court’s order affirming the denial of pretrial diversion isreversed. This matter is
remanded for further proceedings consistent with this opinion. Specifically, the trial court shall
reverse the decision of the district attorney general’ s office denying pretria diversion and remand
this matter for a proper evaluation of the defendant’s application. The costs of this cause are
assessed against the State of Tennessee, for which execution may issue if necessary.

CORNELIA A. CLARK, JUSTICE
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