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remaining proceeds of the sale; the plaintiff inherited that portion of the real estate which had not
been sold. Plaintiff sued Sewell and Judkins as well as the purchasers of the real estate, alleging
fraud. After atrial, the tria court dismissed the plaintiff’s complaint. On appeal, the Court of
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OPINION
FACTUAL AND PROCEDURAL BACKGROUND

This case involves a dispute between the decedent Clara Stewart’s natura children,
defendants Demple Sewell and Bobby Judkins, and her stepson, plaintiff George Stewart, over the
saleof aparcel of rea estateoriginally owned by Stewart’ sfather and devised to Stewart under Clara
Stewart’ swill !

James Stewart and Clara Judkins, whosefirst spouseshad died, married in 1974. They lived
together in ahouse near Tim' s Ford Lake that James had owned prior to thissecond marriage. They
rented out the house in Winchester in which Clara had lived with her first husband. During their
marriage, Claraand James each executed willsleaving all their property to the other spouseif he or
she survived. If the spouse did not survive, then each left the property previously owned by the
spouse to the spouse’ s adult child or children, and left all remaining property to their own child or
children.?

James Stewart died in 1981, and Clarainherited the Tim’ s Ford Lake property in feesimple.
This property included the house and approximately seven acres. Claracontinued to live there until
1992, when she moved back to her old home in Winchester. She thereafter leased the Tim's Ford
Lake houseto atenant who paid several hundred dollarsamonthinrent. In August 1994, soon after
the death of one of her three adult children, Clara executed a new last will and testament, in which
she again devised to George Stewart the Tim’s Ford Lake property. Clara's two living children,
Sewell and Judkins, werethe remainder beneficiariesunder Clara snew will, with the only specific
beguest being of the Tim’s Ford Lake property.

On November 7, 1994, Claraexecuted adurable power of attorney (“the POA”) inwhich she
named Sewell and Judkins her attorneys-in-fact. The POA providesthat it “ shall not be affected by
[Clara s] subsequent disability or incapacity and is made pursuant to the Uniform Power of Attorney
Act as codified in Tennessee Code Annotated, Section, 34-6-101, et. seq.” The POA aso
specificaly gave Sewell and Judkins “theright . . . to buy and sell both real and personal property
on [Clara ] behaf to the full extent asif [she] transacted the sale or purchase in person. Thisshall
specifically include the right and power to execute deeds and other instruments conveying personal
and real property.”

In late December 1996, Sewell found her mother inacoma. Clarawastaken to the hospital.
In mid-January 1997, after she had come out of the coma, Clarawas transferred to Mountain View
Nursing Home. Clararemained at the nursing home until her death on May 9, 1998.

T he Court of Appealsdescribed thisrealty asincluding “ 260 feet [of] valuable lakefront property.” Therecord
makes clear, however, that none of this property had shoreline, although it did have a view of the lake.

2AIthough the plaintiff George Stewart refers to these as “mutual” wills, no proof in the record supports this
allegation. Clara Stewart’s 1974 will is not contained in the record. No party contests the validity of her 1994 will.
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In January 1997, Sewell obtained an appraisal of the undeveloped acreage included in the
Tim's Ford Lake property (“the Undeveloped Tract”). The appraisal describes the Undevel oped
Tract as including approximately five acres and a small barn and indicates an estimated value of
$110,000. Sewell also obtained an appraisal of the house and one acre remaining inthe Tim’'s Ford
Lake property. The appraised vaue on that tract was $64,000.

After receiving the appraisals, Sewell contacted Stewart through attorney Clinton Swafford
toinquire whether hewould liketo purchasethe Undeveloped Tract for $110,000. Stewart declined
because he believed he was entitled to receive the parcel by bequest. Sewell subsequently sold the
Undevel oped Tract, which actually included approximately six acres, to her daughter and son-in-law
andtheir friendsMr. and Mrs. Blocker for $80,000. Sewell testified that she negotiated the pricefor
the Undeveloped Tract, taking into consideration the expenses required to devel op an access road
and to extend utilities. She stated that $80,000 was the best offer she got on the Undeveloped Tract
after offering it to several members of her family, including Stewart. Sewell did not list the
Undeveloped Tract with a broker or otherwise advertiseit prior to selling it.

Sewell testified that she took the proceeds from the sale of the Undeveloped Tract and
invested it in severa certificates of deposit through the credit union. She explained that her mother
had been diagnosed with Alzheimer’ sdisease and she* tried to figure out by thelength of time other
Alzheimer’ s patients were being kept in the nursing home, how long [she] could stretch the money
out.” Sewell testified that her mother’s monthly bills at the nursing home were “aways at least
$3,000 plus her supplies, plusher medicines.” Sewell acknowledged that, after her mother died, the
money remaining in these certificates was divided between her and Judkins, her brother. In other
words, Sewell admitted that she and her brother eventually benefitted personally from the sale of the
Undeveloped Tract because they kept the proceeds remaining upon their mother’s death. Sewell
testified that she “did not think” about borrowing money against the Tim’'s Ford Lake property
instead of selling a portion of it.

After Claradied, attorney Swafford advised Stewart that he had inherited the house and one
remaining acre overlooking Tim's Ford Lake and mailed him the key to the house.

Stewart testified that he grew up on the Tim’s Ford Lake property and that he knew Clara
intended to leave him that property upon her death. He acknowledged that an attorney representing
Sewell called him in late January or early February 1997 and asked him if he wanted to buy the
Undevel oped Tract for the appraised price of $110,000. Stewart testified that he told the lawyer he
did not want to buy the Undevel oped Tract because he“felt that [ he] should haveinherited that piece
of property.” He also stated that he never had any conversations with Sewell or Judkins about
Clara’'s care or the need for money to pay for her care. Stewart acknowledged, however, receiving
atelephone call from alawyer regarding the need to raise money for Clara snursing home care. He
did not learn what had happened with the Undeveloped Tract until he received a letter from the
attorney together with the key to the house in June 1998. Hislast visit with Clarawasin 1992.



In addition to a transcript of the witnesses testimony, the record includes extensive
documentation concerning Clara sfinances.> Chronologically, the documentary record beginswith
a January 1994 bank statement on checking account number -7281. Both Clara and Sewell had
signing authority onthisaccount. Therecordincludesstatementson thisaccount from January 1994
through September 1996. All of the checksincluded with these statements were signed by Sewell,
who testified that even before Clara s decline in health, she preferred to have her daughter write
checks and take care of business for her.

On June 26, 1996, a twelve-month certificate of deposit in the amount of $25,807.45 was
obtained, payable to “Clara B. Stewart or Demple Sewell.” The documentary record does not
disclose the source of the funds for this certificate. The record indicates that this certificate of
deposit was later “closed” but does not indicate when.

In September 1996, checking account number -7281 was closed and checking account
number -3496 was opened with an initial deposit of $1,063.70 (the closing balance of -7281 was
$863.70). This account bore the names of “Clara B. Stewart or Demple L. Sewell or Bobby L.
Judkins.” The record includes copies of the statements on this account from October 1996 through
April 1997. All but oneof the checksincluded with the statementsbear Sewell’ ssignature (the other
one bears Judkins' signature).

On November 21, 1996, a deposit in the amount of $26,130.15 was made into checking
account number -3496. Although the record does not make clear the source of thisdeposit, alogical
inferenceisthat it resulted from redeeming the June 1996 certificate of deposit.* On November 27,
1996, a check in the amount of $19,957.13 was made payabl e to the investment firm J.C. Bradford.
Sewell testified that she invested this money in her and Judkins' names at her mother’s direction.
Sewell explained that her mother had been saving this money for her children for many years.

In February 1997, after Claraentered the nursing home, Sewell opened anew account at the
credit union in the names of “Clara B. Stewart, Demple L. Sewell, Bobby L. Judkins.” Sewsell
testified that she set the account up in all three names “so that if anything happened to us [Claral
wouldn’'t be . . . [unable] to get it.” Sewell subsequently deposited $75,000 from the sale of the
Property into this account as well as approximately $6,500 after closing checking account number
-3496.°> Clara ssocia security and rental income checks totaling approximately $1,100 per month
were aso deposited into this account. The March 31, 1997, balance in this account was
approximately $82,500.

3AIthough the parties alluded at trial to lengthy deposition testimony about Clara’s finances, the depositions
were not made part of the record and the questions were not repeated at trial. Similarly, an affidavit filed by Sewell as
part of her petition to rehear before the Court of Appealsisnot aformal part of the record. Thus, our information about
Clara’s finances derives from our painstaking review of Collective Exhibit 18.

“The relevant checking account statement includes the handwritten notation “CD in & out.”

>The record suggests that $4,000 from the sale of the Undeveloped Tract was deposited into account -3496 in
February 1997.



On May 30, 1997, Sewell issued acheck to Mountain View Nursing Home in the amount of
$5,766.74 from the credit union account. Additional checks from this account were paid to the
nursing home on amonthly basisthrough June 1998. The checksfrom May 1997 through June 1998
total morethan $40,000. Checkstotaling approximately $2,200 wereissued to apharmacy fromthis
account during the same period. At the time Clara died, the credit union account balance was
approximately $51,500.

In October 1998, Stewart filed acomplaint against Sewell, Judkins, and the four purchasers
of the Undeveloped Tract. Stewart alleged, among other things, that Sewell and Judkins
“fraudulently conveyed their mother’ s property to keep [ Stewart] from inheriting said property.” In
hisprayer for relief, Stewart requested that the court “find that afraud has been committed on both
the Estate of Clara B. Stewart and upon the Plaintiff, George Haskel Stewart,” that the court void
the deed by which Sewell and Judkins conveyed the Undevel oped Tract, and that the Undevel oped
Tract be conveyed to him. In the alternative, Stewart requested damages “in a sum not to exceed
$400,000.” At the end of thetrial, plaintiff’s counsel moved the court to amend the complaint to
conformwiththeevidence. After consideringtheevidencesummarized above, thetrial court entered
an order dismissing the complaint on the basis that “the allegations and legal theories set forth in
plaintiff’s Complaint arenot sustained by theproof.” Unfortunately, thetrial court made no specific
findings of fact.

On appeal, the Court of Appeals reversed the trial court and awarded Stewart a judgment
against Sewell and Judkins.® The Court of Appeals determined that Sewell and Judkins “acted in
contravention of the power of attorney and the limitationsimposed under Tenn. Code Ann. § 34-6-
108(c)(1) and (6) and breached their fiduciary duties.” The Court of Appeals determined that the
rule of ademption by extinction did not apply in this case, applied the provisions of Tennessee Code
Annotated section 32-3-111, andimposed aconstructivetrust onthe proceedsresultingfromthesale
of the Undeveloped Tract in order to award Stewart ajudgment “in the amount of the net proceeds
resulting from the sale of the devised property plus pre-judgment interest computed from the date
of sale of the devised property.”” Because the Court of Appeals based these determinations on
erroneous findings of fact, and because the intermediate appellate court crafted its remedy in part
upon the provisions of an inapplicable statute, we reverse.

STANDARD OF REVIEW

Tennessee Rule of Appellate Procedure 13(d) providesthat, “[u] nless otherwiserequired by
statute, review of findings of fact by thetrial court in civil actions shall be de novo upon the record
of the trial court, accompanied by a presumption of the correctness of the finding[s], unless the
preponderance of the evidenceisotherwise.” Whenthetrial court failsto make specific findings of
fact, however, this Court reviews the record to determine the facts as established by the

The Court of Appeals affirmed the trial court’s dismissal of the complaint as to the four purchasers of the
Undeveloped Tract.

"on appeal Stewart continues to ask that the sale be voided and the Undeveloped Tract be deeded to him.
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preponderance of the evidence. Ganzevoort v. Russell, 949 S.W.2d 293, 296 (Tenn. 1997). Our
scope of review for questions of law is de novo upon thetrial court’s record with no presumption
of correctness. Id.

ANALYSIS
|. Factual Findings
The Court of Appeals found severa facts to be significantly different from those recited
above, or drew different inferences therefrom. Our careful examination of the record belies those

findings.

A. The*"$19,500 Gift”

The Court of Appealsfound that “[a]s the Fiduciaries [Sewell and Judkins] were preparing
to move Mrs. Stewart into the nursing home in December of 1996 and January of 1997, the
Fiduciaries received a $19,500 ‘gift’ from Mrs. Stewart’s bank account.” This referenceisto the
$19,957.13 check written on account number -3496 and invested with J.C. Bradford in Sewell’ sand
Judkins' names. Apparently, the intermediate appellate court was of the opinion that this money
should have been available to pay for Clara s care. The Court of Appeals described thistransfer as
having been made as Sewell and Judkins “were preparing to move [their mother] into the nursing
home.” The record indicates, however, that the transfer of funds took place in November 1996,
approximately a month before Sewell found her mother in a coma and before the need to pay for
nursing home care existed. Sewell explained that her mother had requested this transfer of money
to be made and that her mother had been saving this money for her children for many years. No
proof in the record contradicts this testimony. Moreover, the documents before us compel the
inference that the transfer was made from funds that had been held jointly by Sewell and Clarain
a certificate of deposit.

B. TheCredit Union Account

Sewell opened an account at the credit union in February 1997. The account was listed in
the names of Clara, Sewdl, and Judkins. Seventy-five thousand dollars from the sale of the
Undeveloped Tract was deposited into the account along with $6,517.47, the balance of the
checking account previously held at abank. Clara ssocial security and rental income checkstotaling
approximately $1,100 per month were also deposited into this account. The deposits into this
account were, so far as the record indicates, the sole source of Clara s liquid assets to pay for her
care.

The Court of Appealsemphasized thefact that Sewell and Judkins placed the proceedsfrom
the sale of the Undeveloped Tract into an account bearing their names along with that of their
mother:



While[Sewell and Judkins] had the authority, assumingit wasin Mrs. Stewart’ sbest
interest, to sell the property, they had a corresponding duty to invest the proceedsin
assets or accounts solely in the name of Mrs. Stewart because the property wastitled
solely in her name when it was sold. Accordingly, [Sewell and Judkins] acted in
direct contravention of the power of attorney and Tenn. Code Ann. § 34-6-108(c)(1)
and (6) by depositing the proceeds in a series of certificates of deposit with
themselvesidentified as co-owners and with right of survivorship upon the death of
Mrs. Stewart.

However, Sewell testified that she set the account upin all three names* so that if anything happened
tousshewouldn’t be. .. [unable] to get it.” Given that Clara s previous checking account was aso
in the names of all three people, Sewell’ s explanation for her handling of the proceedsis consistent
with the way she had helped her mother handle her finances prior to her final illness.® Given that
thereis no proof that any of the proceeds from the sale of the Undeveloped Tract was used for an
improper purposewhile Clararemained alive, wedisagree with the Court of Appealsthat Sewell and
Judkins acted “in direct contravention” of their duties and obligations under the POA so asto bein
breach of their fiduciary dutiesthereunder. Rather, upon our closereview of al of the evidence, we
are convinced that Sewell and Judkins would have continued to use the proceeds from the sale of
the Undeveloped Tract for their mother’ s benefit for so long as she remained alive. The Court of
Appeals conclusion that Sewell and Judkins sold the Undeveloped Tract in order to benefit
themselves is not supported by a preponderance of the evidence.

C. Paymentsfor Clara’'sCare

The Court of Appeals also concluded that the proceeds from the sale of the Undevel oped
Tract “were never used for [Clara] Stewart’ s benefit because other assets were sufficient to provide
for her careand nursing home expenses.” Asset forth above, thisconclusionisnot supported by the
record. By the time Clara died, over $42,000 had been paid from the credit union account to the
nursing home and the pharmacy for her care: over half of the amounts initially deposited and
available. The record contains no indication that any of the money in this account was used for
inappropriate purposes. At the time Clara died in May 1998, the balance in the account was
approximately $51,500. Obvioudly, a significant portion of the proceeds from the sale of the
Undeveloped Tract was used for Clard s care and expenses.

D. TennCareFraud

The Court of Appeals suggested that Sewell and Judkins sold the Undeveloped Tract to
prevent the property from “going to the nursing home.” In fact, the court went further, concluding
that

8wenotethe dangersof attorneys-in-fact conducting business on behalf of the grantor without afull and precise
understanding of the legal ramifications and implications of their actions.
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the Fiduciaries [Sewell and Judking] intentionally used the power of attorney to
benefit themselves by gifting the proceeds from the sale of the disputed property to
themselves. Moreover, the Fiduciaries' actions exposed Mrs. Stewart to various
liabilities for potential fraud upon the Medicaid and TennCare programs. Such
actions constitute serious violations of the Fiduciaries’ dutiesto exercise the utmost
good faith, loyalty and honesty toward Mrs. Stewart. Thus, we hold that the
Fiduciaries, Demple Sewell and Robert Judkins violated their confidential
relationship and breached their fiduciary duties owing to Mrs. Stewart when they
established the certificates of deposit.

We disagree with the Court of Appeals conclusion that Sewell and Judkins exposed their mother
to allegations of Medicaid and TennCare fraud.” The Court of Appeals may have been influenced
by Sewell’ s admission that, when asked by the nursing home for alist of Clara’' s assets other than
her home, an automobile, and $2,000, Sewell and Judkins declined to provide the list because they
“were trying to save some portion.”'® However, the evidence in the record establishes that all of
Clara sexpenses during her sixteen months at the nursing home, and all of her pharmacy expenses,
were paid for with her own assets, including the proceeds from the sale of the Undeveloped Tract.™*
Thereisno evidence that TennCare/Medicaid was defrauded into providing for Clara s heathcare.

E. Purchase Pricefor Undeveloped Tract

The Court of Appeals found “questionable” and “suspicious’ the fact that Sewell and
Judkins, without the assistance of area estate agent and without offering it for sale to the genera
public, sold the Undevel oped Tract to one of their children, her spouse, and friends, at a price 30%
bel ow the apprai sed value and at atime when therewas no pressing need to liquidate Clara s assets
because she had “ample cash assets’ to pay for her needs, including nursing home expenses. As
noted above, however, the assumptions made by the Court of Appeals are not supported by a

°In fact, Sewell and Judkins could not be guilty of defrauding both TennCare and M edicaid because, in
Tennessee, TennCare takes the place of Medicaid. See generally the “Medical Assistance Act of 1968,” Tenn. Code
Ann. 8§ 71-5-101 to -199 (2004); River Park Hosp., Inc. v. BlueCross BlueShield of Tenn., Inc., 173 S.W.3d 43, 47
(Tenn. Ct. App. 2002) (“TennCare is Tennessee's Medicaid program.”) (emphasis added). The federal government
established M edicaid in 1965 to provide health coverage for low-incomeindividuals. See River Park Hosp., 173 S.W.3d
at 47. The state of Tennessee was then permitted to create a managed care system to meet its obligations under the
federal program. See Jonesv. Bureau of TennCare, 94 S.W.3d 495, 502 (Tenn. Ct. App. 2002) (“ Tennessee has elected
to participate in Medicaid under Title XIX of the Social Security Act of 1965 and is, therefore, obligated to provide
M edicaid services to qualified recipients consistent with federal law.”). A recipient of TennCare benefits cannot also
receive Medicaid benefits.

Oweinfer from this testimony that the nursing home had sought to determineif Clara’s care would be paid for
through TennCare. With certain exceptions, aTennCarerecipient must have exhausted hisor her assets before coverage
commences. See Tenn. Code Ann. § 71-5-106 (2004). In this case, however, Clara’s eligibility for TennCare benefits
was moot for so long as Sewell paid for her care with Clara’s assets.

llAccording to Sewell, the first 100 days of Clara’s care were paid for by Medicare and an insurance policy
Clara had purchased to supplement her M edicare coverage.
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preponderance of the evidence. Thediscrepancy between the apprai sal and theactual purchaseprice
was reasonably explained at trial. Stewart was offered the first right to purchase the property. He,
too, presumably could have made a counter-offer if he believed theinitial price suggested was too
high.

F. Absence of Total Ademption

Although the Court of Appeals acknowledged that Sewell and Judkinsdid not sell the entire
parcel of property on Tim's Ford Lake, the intermediate appellate court seems to have
underestimated the significance of that fact. If Sewell and Judkins had had any improper motivein
selling the property, or wanted to maximize the benefit to themselves, they simply could have sold
the entire property, thereby preventing Stewart from inheriting any of it. Instead, they took stepsto
sall first only the undevel oped portion, thereby preserving the family house and approximately one
acre of property which Stewart did ultimately receive by devise.

I1. Legal Conclusions

A. Ademption by Extinction

In In re Estate of Hume, 984 S.W.2d 602 (Tenn. 1999), this Court reiterated Tennessee's
longstanding rulethat adevise of specific property isextinguished upon “*the doing of someact with
regard to the subject-matter [of the devise] which interferes with the operation of the will.”” Id. at
604 (quoting Am. Trust & Banking Co. v. Balfour, 198 SW. 70, 71 (Tenn. 1917)). In these cases,

[t]herule[of ademption by extinction] prevailswithout regard to theintention of the
testator or the hardship of the case, and is predicated upon the principle that the
subject of the gift is annihilated or its condition so altered that nothing remains to
which the terms of the bequest can apply.

Id. (quoting Wiggins v. Cheatham, 255 SW. 1040, 1041 (Tenn. 1920) (emphasis added) (citation
omitted)). “In other words, it only matters that the subject of the specific bequest no longer exists
because of ‘the doing of some act;’ it isirrelevant who or what initiates ‘the doing.”” 1d. (quoting
Balfour, 198 SW. at 71).

In Hume, the testator had specifically devised aparcel of rea estateto hisniece. Prior to the
testator’ s death, the mortgagee sold the real estate in a foreclosure sale. The mortgagee paid the
surplusproceedsto theestate, thetestator having sincedied. The niece sought to recover thesurplus.
This Court held that the niece was not entitled to recover the surplus because “the specific bequest
of the. . . property was adeemed in its entirety by the foreclosure sale regardless of [the testator’ 5]
presumed intentions.” 1d. at 605. This Court emphasized that



the proceeds cannot be substituted for the specific bequest of the house because ‘a
specificlegacy isadeemed when there has been amaterial alteration or changeinthe
subject-matter, and . . . the property into which it was converted in such change
cannot be substituted as or for the specific bequest.’

Id. (quoting Balfour, 198 SW. at 71).

The rule that the intent of the testator is irrelevant in ademption by extinction casesisin
harmony with modern holdings in the majority of states. 1d. at 604-05. Among the advantages of
thistheory is ease of application, stability, uniformity, and predictability. 1d. at 605.

Inthis case, the sal e of the undevel oped portion of the Tim’ s Ford Lake property was clearly
“the doing of some act with regard to the subject-matter which interfere[d] with the operation of the
will.” Balfour, 198 SW. at 71. The Court of Appeals acknowledged that, under the doctrine of
ademption by extinction, Clara's specific devise of the Tim's Ford Lake property to Stewart was
extinguished upon the sale of the Undeveloped Tract. Under the Balfour doctrine, Stewart had no
claim to the proceeds. Thus Stewart’ s claim was appropriately dismissed by the trial court.

The Court of Appeals sought to avoid this“harsh” result by attempting to distinguish Hume
on the basis that Sewell and Judkins “acted in contravention of the power of attorney and the
limitations imposed under Tenn. Code Ann. § 34-6-108(c)(1) and (6) and breached their fiduciary
duties,” thereby allowing the imposition of a constructive trust on the sale proceeds.

In this case, the preponderance of the evidence establishes that Sewell and Judkins acted in
accordance with the duties they owed their mother as her attorneys- in-fact. They sold the
Undeveloped Tract in order to fund Clara’ sliving and healthcare expenses after she had been placed
inanursing home. In so doing, they did not act in an “unfaithful,” “ultra-vires,” or a*“self-serving”
manner. Therefore, contrary to the Court of Appeds analysis, this case does not present a set of
facts requiring an exception to the rule of law recognized in Hume. Accordingly, Sewell and
Judkins' sale of the Undevel oped Tract extinguished Clara s specific devise thereof. Theland sale
may not be voided, and the proceeds resulting from the sale cannot be substituted. We hold,
therefore, that Stewart is not entitled to the Undevel oped Tract or the proceeds of its sale.

B. Tennessee Code Annotated section 32-3-111

After erroneously determining that the “no exceptions” rule of ademption by extinction did
not apply in this case, the Court of Appeals embraced specia rules adopted in other statesto limit
or eliminate the Balfour/Hume rule when applied to acts of a representative done after atestator’s
incapacity. The intermediate appellate court expressly endorsed Uniform Probate Code section 2-
606, as adopted in Tennessee Code Annotated section 32-3-111. That statute provides that
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[1]f specifically devised or bequeathed property is sold or mortgaged by a
conservator or by an agent acting within the authority of adurable power of attorney
for an incapacitated principal, . . . the specific devisee has the right to a general
pecuniary devise equal to the net saleprice. . ..

Tenn. Code Ann. § 32-3-111(b) (Supp. 2004). Using this statute, the Court of Appeals found
Stewart had theright to recover from Sewell and Judkins “the general pecuniary devise equal to the
net sale price [of the property].” This statute did not take effect, however, until June 8, 2004. See
2004 Tenn. Pub. Acts 1977-78. Claradied in 1998.

Tennessee’'s Constitution provides that “no retrospective law, or law impairing the
obligations of contracts, shall be made.” Tenn. Const. art. I, 8 20. This Court has stated that
“[S]tatutes are presumed to operate prospectively unlessthelegidlature clearly indicates otherwise.”
Nutt v. Champion Int’| Corp., 980 SW.2d 365, 368 (Tenn. 1998). Moreover, while statutes which
are“remedial or procedura” can apply retrospectively, statutes cannot be applied to disturb vested
rights. See Kuykendall v. Wheeler, 890 SW.2d 785, 787 (Tenn. 1994).

“[T]he law in effect when the testator dies controls all substantive rights in the estate,
whether vested or inchoate.” Fell v. Rambo, 36 SW.3d 837, 845 (Tenn. Ct. App. 2000) (citing
Marler v. Claunch, 430 SW.2d 452, 454 (Tenn. 1968)). At thetime Clara died, Tennessee Code
Annotated section 32-3-111 was not in effect. Nothing in the language of the statute indicates that
the legislatureintended it to apply retroactively. Accordingly, under the rule of law we recognized
in Hume, Clara’'s specific bequest of the Tim's Ford Lake property to Stewart was adeemed by
extinction upon the sale of the Undeveloped Tract in 1997. Sewell’s and Judkins' rightsto inherit
pursuant to Clara’ swill vested upon her death and entitled them to inherit what remained in Clara's
credit union account. Those vested rights cannot be disturbed by the retroactive application of
Tennessee Code Annotated section 32-3-111.

C. Constructive Trust

The Court of Appeals determined that, because Sewell and Judkins breached their fiduciary
duties as attorneys-in-fact for their mother, a constructive trust should be imposed on the proceeds
from the sale of the Undeveloped Tract for the benefit of Stewart. We disagree.

This Court has previously recognized that a constructive trust may be imposed where, for
example, aperson (1) obtainslegal titleto property in violation of some duty owed the owner of the
property; (2) obtainstitle to property by fraud, duress, or other inequitable means; (3) makes use of
a confidential relationship or undue influence to obtain title to property upon more advantageous
terms than would otherwise have been obtained; or (4) obtains property with notice that someone
elseis entitled to the property’ s benefits. See Tanner v. Tanner, 698 S.\W.2d 342, 345-46 (Tenn.
1985). Inthis case, the Court of Appealsimposed a constructive trust upon the proceeds from the
sale of the Undeveloped Tract on the basis that Sewell and Judkins “unlawfully transferred the
proceeds from the sale of the devised property to themselves.” In so doing, the Court of Appeals
held that self-serving ultravires actions by an unfaithful fiduciary create an exception to the Hume
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“no exceptions” doctrine of ademption by extinction. However, as noted previoudly, the
intermediate appellate court erred in its factua findings.*

Sewell and Judkins sold the Undeveloped Tract, which was owned solely by Clara, and
placed the proceeds from the sale into a credit union account bearing al three of their names. We
agree that Sewell and Judkins did not have the authority under the POA to place the proceeds from
the sale of the Undevel oped Tract into an account bearing their names. See Tenn. Code Ann. 8§ 34-6-
108(c)(1), (c)(6) (2001)." Sewell testified that this was done so that Clarawould still have access
to the proceeds in the event anything happened to Sewell and Judkins. No evidence in the record
contradicts this testimony.* Clara's previous checking account had been in al three names, so
Sewell was familiar with this manner of handling her mother’ s finances. Furthermore, thereis no
evidenceintherecord that either Sewell or Judkins made any improper use of the proceeds. Rather,
the evidence demonstrates that the proceeds were used to fund Clara's living and heathcare
expenses, which exceeded $3,000 per month, from her move to the nursing home in January 1997
until her death in May 1998. Thus, while adding their names to the account was improper, no
improper use of the proceeds occurred. And becausethe original bequest was partially adeemed by
the sale of the Undeveloped Tract, Stewart had no interest in the proceeds.

Had Sewell and Judkins taken the proceeds from the sale of the Undeveloped Tract, placed
them into ajoint account, and then absconded with the proceeds, we might agree with the Court of
Appealsthat they had thereby breached the fiduciary duty they owed Clara’®> That is not what they
did, however. Our close examination of the record reveals that the proceeds from the sale of the
Undevel oped Tract funded the account from which Clara’ s healthcare expenses were paid. There
isnoindication that Sewell and Judkinsused any of the proceedsfor an improper purposewhiletheir
mother remained alive.

In short, the evidence does not establish that Sewell and Judkins “unlawfully transferred the
proceeds from the sale of the devised property to themselves.” Nor does the evidence support any
of thegrounds necessary for theimposition of aconstructivetrust. Finaly, the duty owed by Sewell
and Judkins was to Clara, not Stewart. Any constructive trust arising from a breach of that duty
would therefore be for the benefit of Clara or her estate, not Stewart. The Court of Appeals

128 ecause we find the Court of Appealserred initsfactual findings, it is not necessary to consider whether the
legal distinction asserted by the intermediate appellate court can ever exist.

Ba power of attorney incorporating the statutory powers contained in T ennessee Code Annotated section 34-6-
109, as did the POA, may not be construed to authorize the attorney-in-fact to “[m]ake gifts, grants, or other transfers
without consideration, except in fulfillment of charitable pledges made by the principal while competent,” Tenn. Code
Ann. § 34-6-108(c)(1) (2001), or to “[c]hange, add or delete any right of survivorship designation on any property, real
or personal, to which the principal holds title, alone or with others,” id. at (c)(6).

Ywe acknowledge, however, that Sewell’s and Judkins’ names did not have to be on Clara’ saccount for Clara
to have access to the funds therein.

BWhether such a breach would inure to Stewart’ s benefit is doubtful under Hume.
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imposition of aconstructivetrust for the benefit of Stewart implicitly embraced thetort of intentional
interference with an inheritance or gift. Tennessee does not, however, recognize that tortious cause
of action. See Fell, 36 S.\W.3d at 849-50. Accordingly, the Court of Appeals erred in imposing a
constructive trust upon the proceeds from the sale of the Undevel oped Tract.

CONCLUSION

Upon our close and careful review of the record in this case, we have determined that the
evidence preponderates in favor of the trial court’s judgment that Stewart failed to establish any
unlawful conduct on the part of the defendants Sewell and Judkins stemming from their sale of the
Undeveloped Tract pursuant to the POA. The Court of Appeals erred in distinguishing this case
fromtherul e of ademption by extinction set forthin Hume, in retroactively applying Tennessee Code
Annotated section 32-3-111, and in imposing a constructive trust on the proceeds of the sale of the
Undeveloped Tract. Accordingly, wereversethejudgment of the Court of Appeasasto Sewell and
Judkinsand reinstate thejudgment of thetrial court dismissing theaction against all defendants. The
costs of this cause are assessed against the plaintiff George Haskell Stewart and his sureties, for
which execution may issue if necessary.

CORNELIA A. CLARK, JUSTICE
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