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OPINION

SPECIAL WORKERS’ COMPENSATION
APPEALS PANEL AFFIRMED AS MODIFIED. ANDERSON, C.J.



We grarted the motion to reMewthisworkers campensation case to clarify the
circumstances under which a worker’s award limited by the provisions of Tenn.
Code Ann. § 50-6-241 (1999)" may exceed the statutory caps pursuant to Tenn.
Code Ann. § 50-6-242 (1999).% In resolving this issue, we also consider whether
there was a “meaningful return to work” as contemplated by Tenn. Code Ann. 8 50-

6-241(a)(1).

At a bench trial in the Montgomery County Circuit Court, the parties stipulated
a medical impairment rating of 8% to the body as a whole. The trial court
determined that there had been a meaningful return to work and concluded that
Tenn. Code Ann. § 50-6-241(a)(1) applied, limiting the worker’s recovery to two and
one half times the impairment rating, or 20%. The court further concluded, however,
that Tenn. Code Ann. 8 50-6-242 applied and that the statutory caps should be lifted
because of the worker’s age, lack of education and job skills. The tial court then found

that the worker had suffered a permanent partial disability of 60%.

Onappeal, the Specid Workers’ Conrpersation Appeds Panel found that there had been o
meaningful return to work, that Tenn. Code Ann. 8 50-6-241(b) applied instead, and that the worker
was therefare entitled to six times the medca impairmert rating, or 48%. The Parel asofound that
Tenn. Code Ann. 8 50-6-242 applied so that the award could exceed the statutory caps. The Panel

then affirmed the trial court’s award of 60% permanert partial dsability.

We ganted the motion for review of the Panel's decision and agree with the Panel's result that
Tenn Code Ann. § 50-6-241(b) applies because there was no meaningfu return towork that Tenn.

Code Ann. 8§ 50-6-242 applies aswell to allovanawardin excess of the statutary cap of Six timesthe

1 This case involves Tenn. Code Ann. § 50-6-241(a)(1), (b). Subsection 241(a)(1) governs

cases in which there has been a meaningful retum to work and states in pertinent part “where an
injured employee is eligible to receive any permanent partial disability benefits, .. . and the pre-injury
employer returns the employee to employment . . ., the maximum permanent partial disability award
that the employee may receive is two and one half (2%) times the medical impairment rating . . . .” Id.
Subsection 241(b), governing cases in which there has not been a meaningful return to work, states in
pertinent part: “‘where an injured employee is eligible to receive permanent partial disability benefits,
and the pre-injury employer does not return the employee to employment . . ., the maximum
permanent partial disability award that the employee may receive is six (6) imes the medical
impairment rating.” Id.

Section 242 allows the trial court to exceed the caps in certain cases ifthe court finds by clear
and convincing evidence thatthree of the four enumerated factors apply: “(1) The employee lacks a
high school diploma or general equivalency diploma .. .; (2) The employee is fifty-five (55) years of
age or older; (3) The employee has no reasonably transferable job skills from prior vocational
background and training; and (4) The employee has no reasonable employment opportunities
available locally . ..." 1d.
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medcd imparmen rating and that the evidence does na preponderate againg thetrial caurt's finding
of 60%permarent partial dsability.

The Pand, however, erred by gating that Tenn. Code Am. § 50-6-242 gppliesto bath § 50-6-
241(a)(i) and § 50-6-241(b) when under the plain language o the statute, it does nat apply to Tem.
Cade Ann. 850-6-241(a)(1) and does apply to Tenn Cade Ann. 850-6-241(b). Accardingy, we affirm
the Spedal Workers Conrpensation Appeas Parel'sjudyment as modfiedto reflect that this case is
govemed by Tenn. Code Ann. 8§ 50-6-241(b) rather than Tenn. Code Ann. § 50-6-241(a) and that
Tenn. Code Ann. 8§ 50-6-242 by its spedfic language applies only to Tem. Code Ann. § 50-6-241(h).

BACKGROUND

Betty Nelson, age sixty-seven, worked as a sales associate for Defendant Wal-Mart when she
fell while assisting another employee move a rolled-up rug. Nelson suffered a broken hip from the fall.

The day after Nelson’s fall, she was transported to the emergency room where Dr. Steve
McLaughlin performed hip surgery. Dr. McLaughlin treated Nelson following the surgery, and he
tedifiedthat Nelson had suffereda 20%impairmert to the lower extremity. The parties agree that this
converts into an impaiment of 8% to the body as a whole. Dr. McLaughlin imposed restrictions upon
Nelson from standing for more than farty4ive minutes withaut teking afifteen-minute break, fromlifting
oer ten tofifteen pounds on afrequent bags, and fromever lifting over twenty pounds. He
recommended that Nelson attempt toreturnto Wal-Mart and work a four-haur day with the restridion
that she take “frequent breaks —setting [sic] and standing.”

Fdlowing Dr. McLaughlin's recommendation, Nelsonreceived a letter from Wal-Mart offering
her aposition in the fitting roomanswering the telephore. Nelson aacepted Wal-Mart's offer and
returned to worka faur-hour shift an two consecutive days, April30and May 1, 199. Nelson's workin
the fitting roam, honever, required her to constantly stand up and sit down answering the phone and
tending to unwarnted merchandse custamerswoud leave inthefitting room Moreover, Nelson sad
that the only chair inthefitting roomwas a tal, ursturdy chair that had asign tgped tothe wall behind
it warning that no one should sit inthe chair because it cauld fall. Acoordingto Nelson, Wal-Mart made
no attemptsto acconmodate her needto teke frequert breaks, and Nelson's attenptsto fufill the job
requirements without accommodations rerdered her bath mentally and physically exhausted
Corsequently, Nelson did nat return towork at Val-Mart.



Much later, Wal-Mart offered the position of door greeter, but the offer was made dmost a
year dter Nelson had worked her last shift a Wal-Mart and after the present litigation was filed and
preparation for trial had begun, appraximatdy five nmonths before trial.

Both Nelson and her daughter, Joan Cato, testified that the injury has been physically and
emotionally devastating to Nelson, affecting her ability to walk and care for herself. Dr. Gordon Doss,
anoccupational expertwho evaluated Nelsonto assess her ability to workin light o her injury, tedtified
at trial that Nelson had no reasonable employment opportunities. He further testified that at most
Nelson cauld perform part-time sedentarywork and that she had no transferable job skills.

It was undisputed at trial that Nelson had previously worked for Acme Boot Compary for forty-
seven years as an unskilled laborer and that she had completed only the ninth grade of high school
and had nat oltaired her GED, nar had she any further education or spedalized training.

After a benchtrial, the trid court found that:

Given the evidence, it does appear that it woud be
reasonable to exped the Plaintiff totry the jab of greeter forthe
Defendart. Therefore, the Court finds that under the facts of this
case, T.C.A 8 50-6-241(a)(1) woud apply, limtingthe Plantiffs
recoveryto two and one-half (2 3 times her inpairmert rating
The cout went onto conclude that Tenn Code Ann 8 50-6-242 gpplied and that therefore, “Plaintiffs
recweryis not limtedto the multigiers of her impairmert rating’ and awarded 60% permarent partial

disalility.

The Special Workers Conpensation Appeds Panel found that there had been no “meaningful
return towork” as contemplated by Tenn. Code Ann. § 50-6-241(8)(1). The Panel therefare found that
Tenn. Code Am. § 50-6-241(b) shauld gpply, limiting the anard to six times the medical impairment
raing The Pand then found that the exceptionfor age, lack of educationand jab skills set out in
Tenn. Code Ann. 8 50-6-242 also applied and that the statutory cap of six times the medical
imparment of 8%, or 48% could be exceeded. It then affirmed the trial court’'s award of 60%

permarent partial dsability.

We grarted Wal-Mart's motion far review.

ANALYSIS



Standard of Review

We begn our anadysis by noting the applicable standard of review. In the present case, we
are concemed primarily with the construction of a statute and the application of the law to the facts,
and itis well settled that we review such questions of law de novowith no presumption of correctness

giventhelower couts’ judgments. E.g., Beare Co. v. Tennessee Dep't of Revenue, 858 S.\W.2d 906,

907 (Tem. 1993). W review guestions of fadt “de novo upon the record of the trid court,
accompanied by apresumption of the carrectress of the finding, unless the preponderance of the
evidence is otherwise.” Tenn. R. App. P. 13(d). The extent of vocational disability is a question of fact
to be determined framall the evidence, indudng lay and expert testimony. E.g., Colins v. Howmet
Comp., 970 SW.2d 941, A3 (Tem. 1998). Fadtorsto be considered in deternining the extent of
vocational disability include the employee’s job skills and training, education, age, extent of anatomical
impairment, duration of impairment, local job gpportunities, and the enployee’s capacity to work at the
kinds of employment available to her inher disabled condtion. Id. The enployee’s own assessment
of her physical condtion and resulting dsahility is conpetent testimony that shoud be corsidered as
well. Id.

Trial Court’s Finding of Disability

With the above principles in mind, we consider whether the evidence preponderates against
the trial court's finding of permanent partial disability to the body as a whole. The worker, Nelson,
argues that the prodf edablishes a permarent totd disability. Thetest of whether anenployee is
permanently totally disabled requires an inquiry into whether the employee is “totally incapacitate[d] . .

. fromwarking at an ocaupation which brings the enployee an income . . . .” Tenn. Code Am. 8 50-6-
207(4)(B) (1999) (emphasis added). As pointed out by Nelson, Dr. Doss testified that she has no
reasonable enployment oppartunities. He further testified hoaever, that Nelsonwas capable of
performing part-time sedentary work, which Dr. Doss defined asworkwhich woud alowNelsonto st
as needed and which would not exceed faty haurs per week. As noted by the Parel, Dr. Doss's
tesimony that Nelsonwas limited to parttime sedertary workis consistert with Dr. McLaughin's
limitations that Nelson could only work a job where she would be free to take a fifteen minute break for

e\ery forty-five minutes she stood.

Neither Dr. McLaugHhlin nor Dr. Doss testified that Nelsonwould be unable to performthe job
of adoor greeter gven these restridions. Inour view therefare, the evidence does nat establish that
Nesor's injury “totally incapecitates’ her from“warking at an ocaupation which brings . . . an incorre.”
Accardingly, we conclude that the evidence does not preponderate againg thetrial court's finding of
permanent partial disability.



Meaningful Return to Work

We next cansder whether urder the facts of ths case therewas a ‘meaningfu retum towork’
as contemplated by Tenn. Code Ann. § 50-6-241. Subsection 241(a)(1) govems awards in cases
where there has infact beena “mearingful return towak.” Newton v. Scott Health Care Cr., 914

S.W2d 884, 836 (Tem. 1996). Subsection 241(a)1) statesin pertirent part:

[Where an inured enployee is eligible to receive any permanent
partial dsability benefits, . . . and the pre-injury employer retums the
employee to employment at a wage egual to or greater than the wage
the employee was receiving at the time of inury, the maximum
permarert partial disablity anvardthat the enployee mayreceive is
two and ore half (2/) times the medical imparmert rating . . . .

Id. (emphasis added). Subsection 241(b), however, govems awards in cases in which there has been

no “meaningfu return towork” This subsedion statesin pertinert part:

[Where an inured enployee iseligble to receive permarert partial
disability benefits, and the pre-injury employer does not return the
employee to employment at a wage egual to or greater than the wage
the employee was receiving at the time of inury, the maximum
permarert partial disablity anardthat the enployee may receive is
six (6) times the medical imparment rating . . . .

Id. (enphasis added).

We have previously held that to deternine whether there has beena meaningful return to
work, the court’sinquiry must foaus on “the reasonableness of the enployer in atenpting toreturn the
enmployee towak and the reasonableness of the enployee infailing to return towak.” Newton, 914
SW.2d at 886. We further reasoned:

If the offer fromthe enployer is not reasorable inlight of the
ciraunrstances of the employee’s physical ability to perfomthe
offered enploynent, then the dfer o enployment is not meaningfu .
... The resolution of what is reasonable must rest upon the facts of
each case and be determined thereby.

Id. (enphasis added). Thetrial court determined that “it would be reasorable to expect the Plaintiff to
try the job of greeter for the Defendart” and corsequently found that Nelson's anard was governed by
Tenn Code Ann. 8 50-6-241(g)(1). The Panel disagreed, however, noting that Nelson “did return to

wak but was urable to performher assigred duties and quit.”

We conclude that the Panel corredly reversedthe trial court’s finding that there had been a
meaningful retum to work. The record indicates that Nelson returned to work following WalHMart's first
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offer, that Wal-Mart knew of Nelson's limitations at that time, that \Wal-Mart made no effort to
accommodate her needto teke frequent breaks and, infad, warned enployees na to st in the only
chair inthefittingroom. We rgec Wal-Mart's argunert that Nelsonwas unreasonable in failing to
regpond to Wal-Mart's offer of the peaple greeter pasition when it cane afull year after Nelson quit,

after litigation had commenced, and during preparation for trial, orly five nornths before trial.

In aur iew, Wal-Mart's offers were “nat reasonable in light of the ciraunrstances of the
enployee’s physical ability to performthe dfered enployment,” Newton, 914 SW.2d at 836.
Accordingly, we find that the evidence preponderates against the trial court’s finding that there was a
“meaningfu retum toworK’ and thus condude that Tem. Code Ann. § 50-6-241(b) governs Nelson's
award.

Application of Tenn. Code Ann. § 50-6-242

We nowtum tothe lower courts’ application of Tenn Code Ann 8 50-6-242. This section

statesthat:

thetrial judge may award enployees permanent partial dsability
benefits, not to exceed four hundred (400) weeks, in gppropriate
cases where permanent medical impairment is found and the
enployee is eligible to recave the maxinumdisability award under §
50-6-241(a)2) or (b). Insuch cases the court, on the date of
maximummedca improvement, must make a spedfic docunented
finding, supported by clear and corvincing evidence, o at leas three
(3) of the following four (4) items:

(1) The employee lacks a high school diploma or general
equivalency diploma or the employee cannot read or write on a grade
eight (8) level;

(2) The employee isfifty-five (55) years o age o olcer;

(3) The employee has noreasonably trandferable jab skills
from prior vocational background and training; and

(4) The employee has no reasonable employment
oppartunties available locally consderingthe  enployee’s
permanent medical condition.

Id. (enphasis added).

Wal-Mart first argues that the trial court ered in considering the application of Tenmn. Gode
Am. §50-6-242 after finding that Nelson's anardwas governed by Temn. Gode Ann. 8 50-6-241(8)(1).
We agree. “When the words of a Satute are dain and unambiguaus, the assumption isthat the
legislature intended what it wote and meart what it said” McQain v. Henry |. Siegel Co., 834 SW.2d

2%, 206 (Tem. 199) (citations amitted). By itsplain language, § 242 makes clear that it orly applies
to an anardunder 8 241(a)(2) or (b) where there has been aloss of enployment or no neaningfu
retun towork See Davis v. Reagan, 951 SW.2d 766, 768 (Tem. 1997) ([I]f the daimdoes na fall
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withinthe purview of §50-6-241(a)(2) or (b), courts simply cannot proceed to § 50-6242."). Thetridl
cout erredin considering the gpplication of § 242 after it had found that there was amearningful return
to workand that Tem. Code Ann. 8§ 50-6-241(8)(1) governed Nelson's anard. Unfartunately for Wal-
Mart, the trid court’s errar in applying 8 242 stems fromits erronecus findng that this case is governed
by § 241(a)(2) rather than § 241(b), to which § 242 does apply.

Wal-Mart argues, hoaever, that the evidence preponderates against the trid court’'sfactud
findngs under §242(3). Wal-Mart concedes that Nelson has no high school educationor GEDard is
owver age 55. See Tenn. Code Ann. § 50-6-242(1), (2). Wal-Mart maintains, however, that Nelson has
“reasonably transferable job skills.” Tenn. Code Ann. § 50-6-242(3). Dr. Doss testified that Nelson
had no such skills, and Wal-IVart offered no expert evidence to the cortrary. We therefore rged Wal-
Mart's argunent that the evidence prepornderates against the trial court’s factual findings under §
2423).

CONCLUSION

We oonclude that there was no meaningful return towork and that the trid court erred in
applying Tenn. Code Ann. § 50-6-241(a) (1) rather than Tenn. Code Ann. § 50-6-241(b). We further
condude that the age, education, and job skills provisions of Tem. Code Ann. § 50-6-242 gpply to
allowan avard in excess o the statutory cap of six times the medical impairment in § 241(b), ar 48%
andthat the evidenae does not preponderate againg the trial court’s findings under
§ 242 and the finding of 60% permanent patial disabllity. Accordndy, we affirmthe Pand’s judgment
asmodfied Codgs of appeal shdl be taxed against the gppellant far which execution shall issue if

necessary.

RILEY ANDERSON, CHIEF JUSTICE
Concur:

Drowota, Birch, Holder, Barker, JJ.



