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Thisworkers compensation appeal hasbeen referred to theSpecid Workers Compensation Appeals
Panel of the Supreme Court in accordance with Tenn. Code Ann. § 50-6-225(¢e)(3) for hearing and
reporting to the Supreme Court of findings of fact and conclusions of law. The employer-appdlant
contends the award of permanent partid disability benefits isexcessive. As discussed below, the
panel has concluded that the evidence preponderates against an award based on five times the
undisputed medical i mpairment rating.

Tenn. Code Ann. § 50-6-225(e) (1999) Appeal as of Right; Judgment of the Circuit Court
Affirmed as M odified.

LOSER, Sp. J.,, delivered the opinion of the court, in which HOLDER, J. and WALKER, Sp. J., joined.

Timothy G. Wehner, Rainey, Kizer, Butler, Reviere & Bell, Jackson, Tennessee, for the gopellant,
Methodist Hospital of Dyersburg, Inc.

Damon E. Campbell, Conley, Campbell, Moss & Smith, Union City, Tennessee, for the appellee,
Linda Ams.

MEMORANDUM OPINION

The employer initiated this civil action seeking a declaration of the extent of itsliability for
permanent disability benefitsto theemployee or claimant, LindaAms. Noother issuewas presented
to the trial court.

At thetime of her injury on October 9, 1996, the claimant was 53 years old. She hasaGED
and an associate'sdegreein nursing from the University of Tennessee at Martin. After receiving her
degree, she worked at V olunteer Generd Hospital asacharge nurse supervising nurse'saides. She
hasworked asasupervisor and served asnursing director at Ten State, Inc., whereshetaught classes



and was responsible for supervising an average of 250 employees, as well as accounts of patients
that were being provided home health care services. Until injured, she served as Director of Patient
Servicesat Methodist Hospital in Dyersburg. She sufferedaback injurywhilelifting safety manuals
from alow shelf and has not returned to work.

Shewasfirst seenintheemergency room, thenreferred to Dr. Carl Huff. When conservative
care did not help, she was referred to Dr. Morris Ray, who performed surgical disc repair on her
lower back. She retains a permanent clinical impairment of 12 percert to the whole person and is
medicallyrestricted fromlifting over ten poundsrepetitively, twenty poundsoccasionally, prolonged
standing and repetitive stooping or bending After being released by Dr. Ray, she received
medi cation management from Dr. Michael Kempton.

Dr. Kempton sold hisfamily practicein 1998 and presently isan emergency room physician.
Hetestified in his opinion that the claimant was totdly "disabled.” Heexpressed no opinion asto
the extent of the claimant's medical impairment and did not use any guidelines in assessing her
disability.

Dr. Kempton has no education, training or experience which would qualify him as an expert on
vocational disability.

A vocational expert, Brenda C. Dailey, has a master's degree in guidance and personnel
servicesand twenty years experience as avocational rehabilitation counselor. Shetestified that the
claimant's qualifications were superior to 95 percent of the people she has seen for evduation and
that sheiscapable of workingin asupervisory capacity. Ms. Dailey testified that thereare presently
such jobs available inthe claimant’ s home community. The claimant, however, has not sought any
employment since her injury.

Upon the above summarized evidence, thetrial court expressly discredited the testimony of
Dr. Kempton and awarded permanent partial disability benefits based on 60 percent to the body as
awhole, which equates to five times the only proof of medical impairment. Review of findings of
fact by the trial court is de novo upon the record of the trial court, accompanied by a presumption
of the correctness of thefindings, unlessthe preponderance of theevidenceisotherwise. Tenn. Code
Ann. § 50-6-225(€)(2). This standard requires the panel to examine in depth atria court's factual
findings and conclusions. Thereviewing tribunal is not bound by atrial court'sfactual findings but
instead conducts an independent examination to determinewherethe preponderance of the evidence
lies. Galloway v. Memphis Drum Serv., 822 S\W.2d 584 (Tenn. 1991). Conclusions of law are
reviewed de novo without any presumption of correctness. Presley v. Bennett, 860 S.W.2d 857
(Tenn. 1993).

For injuriesoccurring onor after August 1, 1992, where aninjured worker isentitled
to receive permanent partial disability benefits to the body as awhole, and the pre-injury employer
does not return the employee to employment at a wage equal to or greater than the wage the
employeewas receiving at the time of the injury, the maximum permanent partial disability award
that the employee may recdve is six times the medical impairment rating determined pursuant to
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certainguidelines. Tenn. Code Ann. 8 50-6-241(b). If acourt awardsamultiplier of fiveor greater,
then the court must make specific findings of fact detailing the reasonsfor itsaward, considering all
relevant factors, including lay and expert testimony, the employee's age, education, skills and
training, local job opportunitiesand capacity to work at types of employment availablein claimant’s
disabled condition. Tenn. Code Ann. §50-6-241(c). Here, the appellant contends, and the appellee
agrees, the trial court did not make the required specific findings. Thus, the appellant argues, the
award of thetrial court cannot be affirmed unlessit is modified to one based on not more than four
times the medical impairment of 12 percent.

The appellant argues the award should be reduced therefore to one based on not more than
48 percent to the body asawhole, but the appellee, citing authorities that do not really address the
issue, contends this panel should affirm the trial court because of her own testimony that her
condition worsened after she waslast seen by Dr. Ray and because thetrial judge may havefelt that
the claimant'smedical impairment wasas much as 15 percent. Unfortunately for the claimant, atrial
court's finding as to a claimant's medical impairment must be based on competent expert medical
evidence and the opinions of medical experts asto the extent of such impairment must be based on
statutory guidelines. Tenn. Code Ann. § 50-6-204(d)(3). Our independent review of the record
reveals no competent expert medical evidence of an impairment rating greater than 12 percent.
Considering all of the factorsrelating tothe claimant’ s vocational disability rating, we holdthat the
evidence failsto support an award of greater than four times the claimant’simpairment rating.

For the above reasons, the panel has concluded that the evidence preponderates against the
award of permanent partial disability benefits based on 60 percent to the body as a wholeand in
favor of one based on 48 percent to the body asawhole The judgment is madified accordingly and
affirmed as modified. Costs on appeal are taxed to the appellee.

JOE C. LOSER, JR., SPECIAL JUDGE
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JUDGMENT

This case is before the Court upon the entire record, including the order of referral
tothe Special Workers' Compensation Appeal s Panel, and the Panel's M emorandum Opi nion setting
forth its findings of fact and conclusions of law, which are incorporated herein by reference;

Whereupon, it appears to the Court that the Memorandum Opinion of the Panel
should be accepted and approved; and

It is, therefore, ordered that the Panel's findings of fact and conclusions of law are
adopted and affirmed, and the dedsion of the Panel ismade the judgment of the Court.

Costson appeal aretaxed tothe Appellee, Linda Ams, for which execution may issue
If necessary.

IT ISSO ORDERED.

PER CURIAM



