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Thisworkers compensation appeal hasbeenreferred tothe Special Workers' Compensation Appeals
Panel of the Supreme Court in accordance with Tenn. Code Ann. § 50-6-225(¢e)(3) for hearing and
reporting to the Supreme Court of findings of fact and conclusions of law. In this appeal, the
employer-appellant questions (1) thetrial court’ sfinding that theemployee’ sinjury arose out of and
in the course of her employment and (2) the award of permanent partial disability benefits based on
65 percent totheleg. Asdiscussed below, the panel has concluded the judgment should be affirmed.

Tenn. Code Ann. 8 50-6-225(e) (2001 Supp.) Appeal as of Right; Judgment of the Chancery
Court Affirmed.

JoE C. LOSER, JR., Sp. J., delivered the opinion of the court, in which FRANK F. DRowoTA, 11, C. J.,
and JoHN K. BYERS, SR. J., joined.

PamelaM. McCord and Richard E. Spicer, Nashville, for the appdlant, Beverly Enterprises, Inc.,
d/b/a Beverly Healthcare

Robert T. Carter, Tullahoma, Tennessee, for the appellee, Betsy D. Coker
MEMORANDUM OPINION

The employee or claimant, Ms. Coker, initiated this civil action to recover workers
compensation benefits for an injury by accident arising out of and in the course of her employment
asanursefor Beverly Healthcare. Theemployer denied liability and denied the claimant suffersany
permanent disability. Following atrial on the meritson May 21, 2001, the trial court resolved the
issuesin favor of the claimant and awarded, inter alia, permanent partial disability benefits based
on 65 percent to the leg. The employer has appeded.



Appellatereview isdenovo upontherecord of thetrial court, accompanied by apresumption
of correctness of the findings of fact, unless the preponderance of the evidenceis otherwise. Tenn.
Code Ann. § 50-6-225(e)(2). The reviewing court is required to conduct an independent
examination of the record to determine where the preponderance of the evidence lies. Wingert v.
Government of Sumner County, 908 S.\W.2d 921, 922 (Tenn. 1995). Conclusionsof law are subject
to de novo review on appeal without any presumption of correctness. Nutt v. Champion Intern.
Corp., 980 S.W.2d 365, 367 (Tenn. 1998). Issues of statutory construction are solely questions of
law. Bryant v. Genco Stamping & Mfg. Co., 33 SW.3d 761, 765 (Tenn. 2000). Where the tria
judge has seen and heard the witnesses, especidly if issuesof credibility and weight to begiven oral
testimony are involved, considerable deference must be accorded those circumstances on review,
becauseit isthetrial court which had the opportunity to observethewitnesses’ demeanor and to hear
the in-court testimony. Long v. Tri-Con Ind., Ltd., 996 SW.2d 173, 177 (Tenn. 1999). Thetrial
court’ sfindingswith respect to credibility and weight of the evidence may generally beinferred from
the manner in which the court resolves conflicts in the testimony and decides the case. Tobitt v.
Bridgestone/Firestone, Inc., 59 SW.3d 57, 61 (Tenn. 2001).

The claimant is a high school graduate and alicensed practical nurse. She hasworked asa
LPN at Manchester Hospital, Harton Regional Hospital in Tullahoma, Children’s Hospital in San
Francisco, California, and Crestwood Nursing Homein Manchester. Shebeganworkingfor Beverly
in1986. Her dutiesinclude administering medication and treatment, working on acomputer, calling
a doctor if one is needed, taking doctor’s orders, filling out summaries and filling out insurance
reports. She typically works eight hour shifts, of which approximately six hours, she testified, is
spent on her feet. Since graduation from high school, she has not worked at any job other than as
anurse. She had surgery on her right knee in 1989 and has suffered from seizures since childhood,
for which she takes medication and istreated by aDr. Zimmerman. Her most recent seizurewasin
1990. Even before her fall at work, she had someknee problems, for which she received acortisone
shot on February 23, 2000.

On February 25, 2000, at about 9:30 am., she fell on her left knee while administering
medication to a patient in furtherance of her duties as a nurse for the employer. Under questioning
by her attorney, she testified as follows:

WEell, Ms. - - | went over to Ms. Sherill’s bed. | gave - - | was giving her
medication; and she had a wheel chair backed up next to her wall; and | turned
around; and, when | turned around, | hit the wheelchair leg and | fell down. The
bedside table was on the left side; and | fell down and hit my knees.

A co-worker put someice on her knee. The claimant continued working with discomfort.
Shevisited Dr. LIoyd Keith Brown, an orthopedic surgeon, on March 13, 2000. On March 29, 2000,
she again fell on her left knee, but not at work. The next day, Dr. Brown performed surgery on her
left knee. The claimant did not return to work for the employer.

Dr. Brown testified by deposition. He diagnosed a torn medial meniscus, torn lateral
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meniscus, grade IV chondromalacia of the medial tibid plateau and femoral condyle and
chondromal aciaof the patella, gradelll. Heopined, to areasonable degree of medical certainty, that
her injuries were either caused or aggravated by her fall at work and estimated her permanent
impairment to be 27 percent to the leg. He restricted the claimant from kneeling and climbing
ladders.

The claimant testified that sheis not able to perform any duties which would require her to
stand on her feet for long periods of time. Thetrial court found her to be a credible witness.

Theappellant’ sfirst contentionisthat themedical proof isinsufficient to establish causation.
Unlessadmitted by the empl oyer, the employee or claimant hasthe burden of proving, by competent
evidence, every essential element of hisclaim. Oster v. Yates, 845 SW.2d 215, 217 (Tenn. 1992).
The claimant must prove that she is an employee, that she suffered an injury by accident, and that
suchinjury by accident arose out of and in the course of hisemployment by the employer. Anderson
v. Save-A-Lot, Ltd., 989 SW.2d 277, 279 (Tenn. 1999). An accidental injury arises out of one's
employment whenthereisapparent to therational mind, upon consideration of all the circumstances,
acausal connection between the conditions under which the work is required to be performed and
theresulting injury. GAF Bldg. Materialsv. George, 47 S.W.3d 430, 432 (Tenn. 2001). In all but
the most obvious cases, causation and permanency must be established by expert medi cal testimony.
Wadev. Aetna Casualty and Surety Company, 735 S.W.2d 215, 217 (Tenn. 1987). Any reasonable
doubt as to whether such an injury arises out of the employment should be resolved in favor of the
employee. Tapp V. Tapp, 192 Tenn. 1, 236 SW.2d 977, 978 (1951).

The appellant would have us disregard Dr. Brown'’ s testimony as being flawed because the
claimant gave him aninaccurate history. Aswith many of us, Ms. Coker isapoor medical historian,
but both Dr. Brown and the chancell or believed the claimant when she saidtheinjury occurred while
performing her nursing duties at work. Giving due deference to the findings of the trial court, we
cannot say the evidence preponderates against the finding that the claimant suffered acompensable
injury. Thefirst issueisresolved in favor of the appellee.

The appellant next contends the award of permanent partial disability benefits based on 65
percent to the legis excessive because permanency was not proved and becausethe claimant isable
to work. Permanency was established by the testimony of Dr. Brown. We are not at liberty to
disregard the testimony of Dr. Brown. His testimony is not rebutted. Once the causation and
permanency of an injury have been established by expert testimony, the trial judge may consider
many perti nent factors, including age, job skills, education, training, duration of disability, and job
opportunitiesfor the disabled, in addition to anatomic impairment, for the purpose of evaluatingthe
extent of aclaimant’s permanent disability. McCaleb v. Saturn Corp., 910 SW.2d 412, 416 (Tenn.
1995). Theopinion of aqualified expert with respect to aclaimant’ sclinical or physical impairment
is afactor which the court will consider along with all other relevant facts and circumstances, but
itisfor the court to determine the percentage of the claimant’ sindustrial disability. Milesv. Liberty
Mut. Ins. Co., 795 SW.2d 665, 666 (Tenn. 1990). From aconsideration of the pertinent factors, to
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the extent they were established by the proof in this case, we cannot say the preponderance of the
evidence is other than as found by the trial court.

For the above reasons, the judgment of thetrial court isaffirmed. Costson appeal aretaxed
to the appellant.

JOE C. LOSER, JR.
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JUDGMENT

This case is before the Court upon the entire record, including the order of referral to the
Specia Workers' Compensation Appeal s Panel, and the Panel’ sM emorandum Opi nion setting forth
its findings of fact and conclusions of law, which are incorporated herein by reference.

Whereupon, it appears to the Court that the Memorandum Opinion of the Panel should be
accepted and approved; and

Itis, therefore, ordered that the Panel’ s findings of fact and conclusions of law are adopted
and affirmed, and the decision of the Panel is made the judgment of the Court.

Costswill be paid by the appdlant, Beverly Enterprises, Inc., for which execution may issue
if necessary.

I'T IS SO ORDERED.

PER CURIAM



