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MEMORANDUM OPINION
The employer, Heilig-Myers Furniture, and its insurance carrier, Kemper Insurance
Company, have appealed from the trial court’ s decision awarding the employee, GeorgeW. Greer,

70 percent permanent partial disability to the body as awhole.

Facts

The employee was fifty-two years of age at the time of the trial and he had completed the
tenth gradein school. Hedid not have any vocational training and had worked in theretail furniture



industry for more than thirty years. Most of his work experience was that of a warehouse worker
delivering furnitureto customers. He also had some experiencein repairing damagedfurniture. His
work was classified as unskilled and heavy work by all vocational consultant witnesses who
testified. Therecord indicateshe had strained hisback several years prior to theincident in question
but had recovered from thisinjury.

On November 11, 1999, he and a co-worker were delivering furniture in Jonesboro,
Tennessee. Hisco-worker was approaching the houseto seeif the customer wasat home. Employee
Greer was in the delivery truck near the back entry when he dipped and fell out of the truck. He
testified he fell about four to four and one-half feet and injured his back and tail bone. X-rays
confirmed he had a fracture of the coccyx. He did not return to work until some time in January
2000 and worked until July 3, 2000. He testified that working with medication and a helper was
difficult but a new warehouse manager changed his duties which he could not perform and he
stopped working for this reason.

Asto hispresent condition, he stated he wasstill having alot of pain, could not sit very long
and could not walk for over five to ten minutes. He was examined on February 13, 2000 for a
functional capacity evaluation report which wasfiled in evidence. The report indicated he could
performwork inthe heavy category. Hetestified he could not do thistype of work anymore and that
the individual administering the various tests encouraged him to do more than he normally would
have done.

Dr. William E. Kennedy, a retired orthopedic surgeon now engaged in consulting work,
testified by deposition and said he performed an independent medical examination on July 24, 2000.
He was of the opinion the employee had degenerative disc disease, afracture of the coccyx, and a
sprain to both the lumbar and cervical spines. He also felt the accident had aggravated his prior
condition and that his medica impairment was 24 percent to the whole body. He said he should
observe restrictions on any work activity such as no bending, stooping, etc. He was of the opinion
he could do some work in alight category.

Dr. Norman Hankins, avocational consultant, testified by deposition and was of the opinion
the employee’s vocationa disability was 78 percent considering Dr. Kennedy’ s assessment and
recommendations. He said if one conddered the functional capacity evaluation report, therewould
be no vocational disability. He was aso of the opinion that if Dr. Duncan’'s finding and
recommendations were accepted, his vocational disability would be less than 78 percent but still
substantid.

The employer and insurance company presented evidence from avocational consultant and
the treating physician. Dr. Richard Duncan, an orthopedic surgeon, did not testify but his office
records were introduced into evidence. These recordsindicated he saw the employeeon four visits
and had given a medical impairment rating of 2 percent to the body as a whole. Initialy, he
recommended certainrestrictionson hiswork activity but |ater omitted theserestrictionsafter seeing
the concdusion of the functional capacity evaluation report.
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Michael T. Galloway, avocational consultant, testified at thetrial and wasof the opinionthe
employee had a 50 percent vocational disability considering Dr. Kennedy’ sfindings. He said there
would be no vocational disability under the functional capacity evaluation report and Dr. Duncan’s
revised findings.

In fixing the employee sdisability at 70 percent thetrial judge accepted the evidence of Dr.
Kennedy over other conflicting evidence and the court also found the employee was not able to do
heavy type work.

Standard of Review

The case is to be reviewed on appeal de novo accompanied by a presumption of the
correctness of the findings of fact unless we find the preponderance of the evidence is otherwise.
Tenn. Code Ann. § 50-6-225(¢e)(2).

| ssues on Appeal

The defendants contend the evidence preponderates against the 70 percent award of
disability. Plaintiff asserts the appeal is frivolous.

Analysis

Defendants' argument that the evidence preponderates against the 70 percent award of
disability is based on two reasons. First, it isinsisted the trial court was in error in accepting Dr.
Kennedy’s findings and recommendations over conflicting evidence by Dr. Duncan. In this
connection, we must cite the often stated established rule that when the evidence isin conflict, the
trial judge hasthe discretion to conclude that the opinion of a particular expert should be accepted
over that of another expert. Thomas v. Aetna Life & Cas. Co., 812 SW.2d 278 (Tenn. 1991);
Johnson v. Midwesco, I nc., 801 S.W. 2d 804 (Tenn. 1990). In our review of the record, we cannot
say the evidence preponderates against the court’ s decision to accept this evidence.

Defendants al so argue the award of disability was excessive because the employee made a
meaningful return to work and that the provisions of Tenn. Code Ann. § 50-6-241(a)(1) would cap
the award of disability at two and one-half times the medical imparment of 24 percent.

In determining whether an employee’ s return to work was meaningful, the reasonableness
test must beapplied. Nelson v. Wal-Mart Stores, I nc., 8 S.W.3d 625 (Tenn. 1999); Newton v. Scott
Health Care Center, 914 SW.2d 884 (Tenn. 1991). In the present case, the employeereturned to
work after being off some period of time. He worked with assistance for a period of about six
months and stopped working because his work duties had been changed and he felt hewas unable
to perform. Defendants did not present any conflicting evidence on this particular point and we
conclude his cessation of work was reasonable under the circumstances of the case and therefore his
return to work was not meaningful under our capping statute. Also, we do not find the award to be
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excessive under other considerations.

The employee contends the appeal is frivolous. Although we have not agreed with any of
the defendants’ arguments, we are of the opinion the issues have merit and were not of afrivolous
nature.

Conclusion

The judgment of thetrial court isaffirmed. Costs of the appeal are taxed to the defendants.

ROGER E. THAYER, SPECIAL JUDGE
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JUDGMENT

This case is before the Court upon the entire record, including the order of referral
to the Special Workers Compensation AppealsPanel, and the Panel's memorandum Opi nion setting
forth its findings of fact and conclusions of law, which are incorporated herein by reference;

Whereupon, it appearsto the Court that the memorandum Opinion of the Panel should
be accepted and approved; and

Itis, therefore, ordered that the Panel's findings of facts and conclusions of law are
adopted and affirmed and the decision of the Panel is made the Judgment of the Court.

The costs on appeal are taxed to the defendants, Heilig-Myers Furniture, and its
surety, for which execution may issue if necessary.



