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Thisworkers compensation apped hasbeenreferredto the Special Workers Compensation Appeals
Panel of the Supreme Court inaccordancewith Tenn. Code. Ann. Section 50-6-225(e)(3) for hearing
and reporting to the Supreme Court of finding of facts and conclusion of law. Thetrial court found
the plaintiff suffered a 75 percent disability to his body as awhole, and awarded permanent partial
disability benefits, the cost of medical treatment, and temporary total disability benefits pursuant to
the Workers Compensation Act of the State of Tennessee. As discussed bdow, the panel has
concluded the evidence does not preponderate aganst the trial court's findings and we affirm.

Tenn. Code Ann. 8§ 50-6-225(¢e) (2000 Supp.) Appeal as of Right; Judgment of the Chancery
Court Affirmed

ALLENW.WALLACE, Sr. J., delivered the opinion of the court, in which JANICEM. HOLDER, J., and
ROBERT L. CHILDERS, Sp. J., joined.

K. Michelle Booth, Jackson, Tennessee, for appellant, Corrections Corporation of America
(Whiteville Facility).

George Lee Morrison, 11, Jackson Tennessee and Mary Dee Allen, Cookeville, Tennessee, for
appellee, Johnny Ray Arnold, Sr.

MEMORANDUM OPINION

The claimant, or employee, Johnny Ray Arnold, Sr. initiated thisaction to recover Workers
Compensation benefits for injuries received within the course and scope of his employment. On
December 21, 1999, while working with appellant employer, he participated in aforced extraction
of two (2) inmatesfrom acell, who refused to come out of the cell, and would not back up and “ cuff
up.” A team of personnd of the employer, including theemployee, went into the cell to remove the



inmates. Duringtheextraction the employeefell and injured hisback, shoulder andleg. Hereported
hisinjury to Johnny Covington, a supervisor, and went to the medical department to be examined.
Employee had pain about his knee and shoulder, however, he did not believe his injuries were
serious, especially his shoulder injury. About one week later, employee reported to Mr. Covington
that his shoulder was still hurting. His pain worsened, and on June 1, 2000, he sought medical
treatment.

Employeetestified that his condition continued to worsen, and in June of 2000, he sought
the servicesof Dr. Eric W. Muir. Dr. Muir referred him to Dr. Glen Barnett, who saw the employee
onJuly 14, 2000. Dr. Barnett performed surgery on theemployee’ sback and did an anterior cervical
diskectomy and allograft fusion of the C5-6 disk, with microscopic decompression of the neutral
elements. Hethen had aplating system placed from C5to C7. Dr. Barnett assigned employeea 15%
impairment rating to the body as awhole.

Later, the employee was referred to Dr. Garth Bradford Wright for additional evaluation of
hisleft shoulder pain and, on November 19, 2001, Dr. Wright performed adistal clavicle resection
where a portion of the end of his collar bone was removed. Dr. Wright opined that the employee
retained a 10% partial impairment to the right upper extremity as aresult of the condition.

The appellant employer contests the compensability of thisclam, and alsoinsiststhereisan
Independent intervening cause, and incident in which the employee waswrestling with hisson. The
employer also insists the trial judge was in error in not applying the statutory cap and in relying on
the testimony of Dr. Boals.

ANALYSIS

The employer insists that the trial court was in error in finding that the employee’s injury
arose out of and in the course and scope of his employment. Employer insists that, on hisinitial
examination with Dr. Barnett, employee reported that he wasin amild wrestling match with hisson
and hurt his back. Dr. Barnett testified that,

It is very difficult, as you are aware, to assign causation to medical
problems. Either the events that being the wrestling match with his
son, or the injury reported at work could have been a precipitating
factor. However, it would appear that aforced cell extraction would
be more force on his neck than a“gentle” wrestling match with his
son.

Dr. Barnett went on to say that the injury could have been caused by either, or both, or
something that happened in the interim between them, that he had no way of specifically knowing
the cause of the injury and the cause is not “terribly clear.”



On November 26, 2001, the employee saw Dr. Joseph Boals, an orthopedic surgeon in
Memphis, for an independent medical evaluation. Dr. Boals opined that employee had a 34%
permanent partial impairment to the body as awhole as a result of the multiple level fusion. Dr.
Boals was of the opinion that employe€ s injuries grew out of and in the course and scope of his
employment.

Appellatereview isde novo upon the record of thetrial court, accompanied by apresumption
of the correctness of the findings of facts, unless the preponderance of the evidence is otherwise.
Tenn. Code. Ann. 50-6-225(€)(2) (2002 Supp.). The reviewing court is required to conduct an
independent examination of the record to determine where the preponderance of the evidence lies.
Wingert v. Government of Sumner County, 908 SW.2d 921, 922 (Tenn. 1995). The standard
governing appellate review of findings of fact by a trial court requires the Special Workers
Compensation Panel to examinein depth atrial court'sfactual findingsand conclusions. GAF Bldg.
Materialsv. George, 47 S\W.3d 430, 432 (Tenn. 2001). The trid court's findings with respect to
credibility and weight of the evidence may generally be inferred from the manner in which the court
resolves conflicts in the testimony and decides the case. Tobitt v. Bridgestone/Firestone, Inc., 59
S.W.3d 57, 61 (Tenn. 2001). Where thetrial court has seen and heard witnesses, especially where
the issues of credibility and weight of oral testimony are involved, considerable deference must be
accorded thetrial court’ sfactual findings. Humphreysv. David Witherspoon, Inc., 734 SW.2d 315
(Tenn. 1987). The extent of an injured worker's vocational disability isaquestion of fact. Sealsv.
England/Corsair Upholstery Mfg., 984 SW.2d 912, 915 (Tenn. 1999).

Where the issues involve expert medical testimony which is contained in the record by
deposition, asit isin this case, then all impressions of weight and credibility must be drawn from
the contents of the deposition, and the reviewing court may draw its ownimpression asto theweight
and credibility of the contentsof the deposition. Ormon v. Williams Sonoma, Inc., 803 S.W.2d 672,
676-77 (Tenn. 1991).

Further, any reasonable doubt as to whether an injury arose out of the course and scope of
one's employment is to be resolved in favor of the employee. Tapp v. Tapp, 192 Tenn. 1, 236
S.W.2d 977 (1951); Hall v. Auburntown Industries, Inc., 684 S\W.2d 614, 617 (Tenn. 1985). Once
permanency has been established, the second step involves determining the amount of vocational
disability suffered by the plaintiff by reason of hiswork injury. In making this determination the,
trial court must determine how much theinjury impairsthe employee’ searning capacity considering
the degree of anatomical impairment. Black v. Liberty Mutual Ins. Co., 4 S.\W.3d 182 (Tenn. 1999).
The trial court must consider a variety of factors, both medical and non-medical, expert and non-
expert, in reaching this determination. Non-medical factorsinclude the employe€ sage, education,
skillsandtraining, local job opportunitiesand the capacity to work a atype of employment available
intheemployee' sdisabled condition. Ormanv. Williams Sonoma, Inc., 803 SW.2d 672, 678 (Tenn.
1991); Milesv. Liberty Mutual Insurance Co., 705 S.W.2d 665, 666 (Tenn. 1990). The assignment
of errors cited by employer as to compensability, independent intervening cause, and the statutory
cap, lendsitsdf mainly in this case to the credibility of witnesses. Considerable deference must be



accorded thetrial court’ sfactual findings. Humphreysv. David Witherspoon, Inc., 734 SW.2d 315
(Tenn. 1987).

The employer also insiststhat thetrial court erred in accrediting the testimony of Dr. Bods.
Where there is a conflict between medical experts, a trial court has the discretion to accept the
opinion of onemedical expert over another unlessevidence preponderatesagainst amedical opinion.
Kellermanv. FordLion, Inc., 920 SW.2d 333, 335 (Tenn. 1996); Johnson v. Midwesco, 801 S.W.2d
804, 806 (Tenn. 1990). Dr. Bods' qualificationsinclude aboard certification intheuseof theAMA
Guidelines. Thetrid court wascertanly withinitsdiscretion in accepting thetestimony of Dr. Bods
in this case.

After considering all the relevant factorsin this case, we find the evidence in this case does
not preponderate against the trial judge’ s award.

CONCLUSION

Thejudgment of thetrial court isaffirmed. The costsof thisappeal aretaxed to the gppellant,
Corrections Corporation of America (Whiteville Facility).

ALLEN W. WALLACE, SENIOR JUDGE
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JUDGMENT ORDER

Thiscaseisbefore the Court upon the entire record, including the order
of referral to the Special Workers' Compensation Appeals Pand, and the Panel's
Memorandum Opinion setting forth itsfindings of fact and conclusionsof law, which
are incorporated herein by reference;

Whereupon, it appearsto the Court that the Memorandum Opinion of the
Panel should be accepted and approved; and

Itis, therefore, ordered that the Panel's findings of fact and conclusions
of law are adopted and affirmed, and the decision of the Panel is made the judgment
of the Court.

Costson appeal are taxed to the Appellant, Corrections Corporation of
America (Whiteville Facility), for which execution may issue if necessary.

I'T IS SO ORDERED.

PER CURIAM



