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Thisworkers compensation appeal hasbeenreferredto the Specid Workers Compensation Appeals
Panel of the Supreme Court in accordance with Tenn. Code Ann. § 50-6-225(¢e)(3) for hearing and
reporting to the Supreme Court of findings of fact and conclusions of law. In this appeal, the
employer insists (1) the evidence preponderates against the trial court's findings as to notice,
permanency, causation and extent of permanency, (2) thetrial court erred in the application of Tenn.
Code Ann. 88 50-6-207(3) and 50-6-241; (3) the trial court erred by delegating its adjudicatory
functionto the Clerk and Master, and (4) thetrial court erred in assessing discretionary costsagainst
the defendant. As discussed below, the panel has concluded the award of permanent partial
disability benefits should be reduced to one based on two and one-half timesthe employee’ smedical
Impairment rating, or 30 percent to the body as awhole.

Tenn. Code Ann. 8 50-6-225(e) (2002 Supp.) Appeal as of Right; Judgment of the Chancery
Court Affirmed as Modified

Joe C. LOSER, Jr., Sp. J., delivered the opinion of the court, in which FRANK F. DRowoTA, |11, C.J,,
and JAMES L. WEATHERFORD, SR. J., joined.

B. Timothy Pirtle, McMinnville, Tennesseg, for the appellant, Calsonic Y orozu Corporation

Barry H. Medley, Farrar, Holliman & Medley, McMinnville, Tennessee, for the appellee, Cora Jean
Earls

MEMORANDUM OPINION

The employee or claimant, Ms. Earls, initiated this civil action to recover workers
compensation benefits for an allegedly work related injury. The employer denied liability and
averred the employee faled to give notice as required by law. Following trial on March 26, 2001,
thetrial court awarded her, among other things, permanent disability benefits based on 35 percent



to the body as awhole. The employer has appeal ed.

Appellatereview isde novo upon therecord of thetrial court, accompani ed by apresumption
of correctness of the findings of fact, unless the preponderance of the evidenceis otherwise. Tenn.
Code Ann. § 50-6-225(e)(2) (2002 Supp.). The reviewing court is required to conduct an
independent examination of the record to determine where the preponderance of the evidencelies.
Wingert v. Government of Sumner County, 908 SW.2d 921, 922 (Tenn. 1995). The standard
governing appellate review of findings of fact by a trial court requires the Specid Workers
Compensation Appeals Panel to examine in depth atrial court’s factual findings and conclusions.
GAF Bldg. Materialsv. George, 47 S.W.3d 430, 432 (Tenn. 2001). Thetrid court’ sfindings with
respect to credibility and weight of the evidence may generally beinferred from the manner inwhich
the court resolves conflictsin the testimony and decides the case. Tobitt v. Bridgestone/Firestone,
Inc., 59 SW.3d 57, 61 (Tenn. 2001). The extent of an injured worker’s vocational disability isa
guestion of fact. Seasv. England/Corsair Upholstery Mfg., 984 SW.2d 912, 915 (Tenn. 1999).
Where the medical testimony in a workers compensation case is presented by deposition, the
reviewing court may make an independent assessment of the medical proof to determinewherethe
preponderance of the proof lies. Whirlpool Corp. v. Nakhoneinh, 69 S.W.3d 164, 167 (Tenn. 2002).
Conclusionsof law are subject to denovo review on appeal without any presumption of correctness.
Nutt v. Champion Intern. Corp., 980 SW.2d 365, 367 (Tenn. 1998).

The claimant is a 55 year old right handed woman with a twelfth grade education and no
special skills or training. She has experience as a production worker and paper shuffler and has
worked for the employer, Calsonic for approximately eleven years on production lines. At thetime
of her claimedinjury, shewasrequired to work with partsthat were then placed in abox and moved
to another position on the line. Her job consisted of continuously looking down and forward and
running awelder. She would hold the part in her left hand and use the right hand to push buttons
for thewelder. Shewas bent over at the neck for her entire shift. She had aprevious neck strainin
1996 or 1997 which resolved completely without any specific intervention.

On February 24, 2000, while so engaged, shefelt anew onset of pain. Shereported it to her
employer the next day and wasgiven alist of physicians from which she chose Dr. Bryan Chastain,
whom she saw on February 29th. The doctor diagnosed cervical radiculopathy with degenerative
changesin the cervical spine, for which he has provided conservative care. Dr. S. M. Smith, who
examined and evaluated her, testified by deposition that her condition was causally related to her
work for the employer and prescribed permanent restrictions. Dr. C. Robinson Dyer, who aso
examined and evaluated the claimant, estimated her permanent impairment to be 9 percent to the
body as a whole and opined her injury was probably causally connected to her work on the
employer’sassembly line. Dr. Smith said 12 percent. He also prescribed permanent restrictions.
Ms. Earls hasreturned to work for the employer on adifferent production line at awageequal to or
greater than the her pre-injury wage. Shetestified that she would not be able to perform any of the
duties of her former jobs and is severely limited in her daily activities.

The employer contends the clamant failed to give timely written notice of her injury.
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Immediately upon the occurrence of aninjury, or assoon thereafter asisreasonable and practicable,
an injured employee must, unless the employer has actual knowledge of the accident, give written
notice of theinjury to hisemployer. Tenn. Code Ann. § 50-6-201. Where the employer deniesthat
a claimant has given the required written notice, the claimant has the burden of showing that the
employer had actual notice, or that the employee has either complied with the requirement or has a
reasonable excusefor her failureto do so, for noticeisan essential element of her claim. AetnaCas.
and Sur. Co. v. Long, 569 SW.2d 444, 449 (Tenn. 1978). It issignificant that written notice is
unnecessary in those situations where the empl oyer has actuad knowledge of the injury. Georgev.
Building Materials Corp., 44 S\W.3d 481, 485 at n 1 (Tenn. 2001). McKinney v. Berkline, 503
SW.2d 912, 915 (Tenn. 1974), relied on by the appellant, is a case in which the Supreme Court
affirmed the trial court’ s disallowance of the employee’s daim for failure of proof that any notice
was given of awork related injury. It isnot applicable to thefacts of the present case. Mrs. Earls,
whose credibility was not questioned by any witness, testified, without contradiction, that she gave
verbal notice to her supervisor on February 25, 2000 and was given alist of three physicians from
which she choseher treating physician. Hence, the employer had actual knowledge of her injury and
was not prejudiced by thefailureof timely written notice. Theissueisaccordingly resolvedinfavor
of the appellee.

Theemployer next contendsthe evidence preponderatesagainst thetrial court’ sfindingsthat
theclaimant’ sinjury was causally relaed to her employment and that shewas permanently impaired
and disabled by it. Under the Tennessee Workers' Compensation Law, injuries by accident arising
out of and in the course of employment which cause either disablement or death of the employee,
are compensable. Tenn. Code Ann. 8 50-6-103(a); McCurry v. Container Corp. of America, 982
SW.2d 841, 843 (Tenn. 1998). “Injury” has been defined asincluding “whaever lesion or change
to any part of the system (that) produces harm or pain or lessened facility of the natural use of any
bodily activity or capability.” Aninjury iscompensable, even though the claimant may have been
suffering from a serious pre-existing condition or disability, if a work-connected accident can be
fairly said to be acontributing cause of suchinjury. Anemployer takesan employee astheemployee
is, with all defects and diseases, and assumes the risk of having a weakened condition aggravated
by an injury which might not affect a normal person. An accidental injury arises out of one's
employment when thereisapparent to therational mind, upon cons deration of all thecircumstances,
acausal connection between the conditions under which the work is required to be performed and
theresulting injury. Fink v. Caudle, 856 S.W.2d 952, 958 (Tenn. 1993) (citations omitted).

Compensable disabilities are divided into four separate classifications: (1) temporary total
disability, (2) temporary partia disability, (3) permanent partial disability and (4) permanent total
disability. Tenn. Code Ann. 8 50-6-207. When aninjured employe€ spartial disability isadjudged
to be permanent, the employee is entitled to benefits based on a percentage of disability rather than
the amount the employeeisableto earnin her partially disabled condition. Corcoranv. Foster Auto
GMC. Inc., 746 SW.2d 452, 457 (Tenn. 1988).

Inall but the most obvious cases, causation and permanency may only be established through
expert medical testimony. Thomasv. Aetna Life& Cas. Co., 812 SW.2d 278, 283 (1991). Both
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elementswere established by the expert medical testimony of two different experts. Thetrial court
did not err in accepting their testimony. It iswithin the discretion of thetrial court to conclude that

the opinion of certain experts should be accepted over that of other experts and that it
contains the more probable explanation. Hinson v. Wal-Mart Stores, Inc., 654 SW.2d 675, 676-7
(Tenn. 1983). Moreover, any reasonabl e doubt concerning the cause of theinjury should beresolved
infavor of the employee. Whirlpool Corp. v. Nakhoneinh, 69 SW.3d 164, 168 (Tenn. 2002). From
a consideration of those principles and giving due deference to the findings of the trial court, we
cannot say the evidence preponderates against that court’s findings with respect to causation and
permanency. The appdlant’s reliance on cases in which workers claims were dismissed for
insufficient proof of a compensable injury is misplaced.

The appellant’ s contention that the triad court awarded separate and cumulative avards in
violation of Tenn. Code Ann. 8 60-6-207(3) is without merit. Thetria court's award, as stated in
the amended judgment, is one based on 35 percent to the body as awhole.

Theemployer next contendstheaward isexcessiveinthat it exceedsthe multipliersimposed
by Tenn Code Ann. § 50-6-241. In caseswhere an injured worker is entitled to permanent partial
disability benefits to the body as a whole and the pre-injury employer returns the employee to
employment at awage equal to or greater than the wage the employee was receiving at the time of
the injury, the maximum permanent partial disability award tha the employee may receive is two
and one-half times the medical impairment rating pursuant to the provisions of the American
Medical Association Guides to the Evaluation of Permanent Imparment or the Manual for
Orthopedic Surgeons in Evaluating Permanent Physical Impairment. Tenn. Code Ann. § 50-6-
241(a)(1). Our independent examination of therecord reveal sthat the highest impairment rating for
the claimant was Dr. Smith’ s estimate of 12 percent to the body. Thus her maximum recovery for
permanent partial disability benefitsisone based on two and one-haf times 12 percent, or 30 percent
to the body as awhole. The avardisreduced and judgment modified accordingly.

The appellant next contends the trial was conducted by the clerk and master, not the trial
judge. Although thetrial judge signed an order of reference, the only proof in thisrecord isthe court
reporter’ s certificate at the end of the transcript of evidence, in which she certifies the transcript to
be true and complete. The transcript reflects that the trial was conducted by Judge Charles D.
Haston, who also signed the judgment. In the absence of other evidence, we accept the court
reporter’s certificate as true.

The appellant finally contends the trial court erred in awarding discretionary costs to the
appellee. From our independent examination of the record, we cannot say the trial court abused its
discretion in the assessment of costs.

As modified, the judgment of the trial court is therefore affirmed. Costs are assessed the
parties, one-half each.



JOE C. LOSER, JR.
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JUDGMENT ORDER

This case is before the Court upon the motion for review filed by Calsonic Yorozu
Corporation, Inc., pursuant to Tenn. Code Ann. 850-6-225(€)(5)(B), theentirerecord, including the
order of referra to the Specia Workers Compensation Appeds Panel, and the Panel’s
Memorandum Opinion setting forth its findings of fact and conclusions of law.

It appears to the Court that the motion for full court review was not timely filed and this
Court istherefore without jurisdiction to consider the merits of the motion. The Panel’ sfindings of
fact and conclusions of law, which are incorporated by reference, are adopted and affirmed. The
decision of the Panel is made the judgment of the Court.

Cogsare assessed one-half to each party, for which execution may issueif necessary.

Itis so ORDERED.

PER CURIAM

Frank F. Drowota, 111, C.J., not participating



