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Thisworkers compensation appeal hasbeen referred to the Special Workers Compensation Appeds
Panel of the Supreme Court in accordance with Tenn. Code Ann. 8§ 50-6-225(¢e)(3) for hearing and
reporting to the Supreme Court of findings of fact and conclusions of law. In this appeal, the
employee insiststhetrial court erred in disallowing benefits for aleft shoulder injury for failure to
give timely written notice. As discussed below, the panel has concluded the evidence fails to
preponderate against the findings of thetrial court.

Tenn. Code Ann. 8 50-6-225(e) (2002 Supp.) Appeal as of Right; Judgment of the Chancery
Court Affirmed

JoE C. LOSER, Sp. J., delivered the opinion of the court, in which FRANK F. DrRowoTA, I11,C. J., and
FRANK G. CLEMENT, Jr., Sp. J., joined.
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Head
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MEMORANDUM OPINION

The employee or daimant, Ms. Head, initiated this civil action to recover workers
compensation benefitsfor injuriesto her right arm and both shoulders. Followingtrial, thetrial court
awarded medical and disability benefits for the right arm and shoulder, but disallowed benefits for
the left shoulder injury because the employee failed to give timely written notice as required by
Tenn. Code Ann. 8 50-6-201. The employee has appealed contending she did give timely notice.
Thusthe issueto be reviewed isthe trial court’s finding with respect to notice.



Appellatereview isdenovo upontherecord of thetrial court, accompanied by apresumption
of correctness of the findings of fact, unless the preponderance of the evidenceis otherwise. Tenn.
Code Ann. 8§ 50-6-225 (e)(2). This tribuna is not bound by the trial court's findings but instead
conducts an independent examination of the record to determine where the preponderance lies.
Galloway v. Memphis Drum Serv., 822 SW.2d 584, 586 (Tenn. 1991). Conclusions of law are
subject to de novo review on appeal without any presumption of correctness. Nutt v. Champion
Intern. Corp., 980 S.W.2d 365, 367 (Tenn. 1998).

The clamant is fifty-two years old with a general equivaency diploma. She has been a
production worker for Nissan since 1985. Fromrepetitive use of the hands, she gradually devel oped
disabling pain in both hands, arms and shoulders, beginning in May 1999. She continued working
with pain until January 13, 2000, when arthroscopic surgery was performed on her right shoulder.

Immediately upon the occurrence of an injury, or as soon thereafter as is reasonable and
practicable, an injured employee must, unless the employer has actual knowledge of the accident,
give written notice of the injury to his employer. Tenn. Code Ann. § 50-6-201. Benefits are not
recoverablefrom the date of the accident to the giving of such notice, and no benefitsarerecoverable
unless such written notice is given within 30 days after theinjurious occurrence, unlesstheinjured
worker hasareasonableexcusefor thefailureto givetherequired notice. Id. For gradually occurring
injuries, the beginning date is when the employee either (1) knows or reasonably should know that
he or she has suffered awork-related injury that has resulted in a permanent physical imparment,
or (2) isrendered unable to continue to perform his or her normal work activities as aresult of a
work-related injury and the employee knows or reasonably should know that the injury was caused
by work-related activities. Tenn. Code Ann § 50-6-201. Where the employer deniesthat a claimant
has given the required written notice, the claimant has the burden of showing that the employer had
actual notice, or that the employee has either complied with the requirement or has a reasonable
excusefor hisfailureto do so, for noticeisan essential element of the claim. Jonesv. Sterling Last
Corp., 962 S.W.2d 469, 471-72 (Tenn. 1998).

The record is replete with conflicting evidence relative to the notice issue. The claimant
reported an injury to “both arms” on May 26, 1999. At trial, she testified that she verbally
complained to her supervisor of pain in both shoulders in the summer of the same year. The
supervisor testified that she does not remember any such complaints about theleft shoulder, but does
recall the claimant complaining about right shoulder pain. On July 19, 1999, the claimant made a
written report of an injury to the right shoulder. The report, which was entered into evidence, did
not mention the left shoulder, although the claimant testified that she thought it did.

Ms. Head testified that on August 19, 1999, she met with her case manager at Nissan and
complained about painin both shoulders. The case manager denied any knowledge of aclaimed | eft
shoulder injury before May 1, 2000, when the daimant made a written report of it. One of the
doctors charted a left shoulder injury on September 10, 1999, but tetified that it was probably an
error made by his nurse. On January 14, 2000, one day after arthroscopic surgery on her right
shoulder, Ms. Head complained to aphysical therapist that her left shoulder was bothering her. The
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therapist’ sreport wasthefirst written documentation of aleft shoulder injury that wasnot erroneous.

Ms. Head testified that shereported her |eft shoulder painto another doctor in November and
December 2000, but the doctor testified that the first time Ms. Head complained to her of left
shoulder painwason April 4, 2001. Shetestified that she discussed her |eft shoulder injury with the
case manager during that time frame. Again, the case manager denied it. Thetria court resolved
all the conflicting testimony against the claimant and concluded the employer did not have timey
actual or written notice.

Wherethetrial judge has seen and heard the witnesses, especially if issues of credibility and
weight to be given oral testimony are involved, considerable deference must be accorded those
circumstances on review, because it is the trial court which had the opportunity to observe the
witnesses' demeanor and to hear the in-court testimony. Long v. Tri-Con Ind., Ltd., 996 SW.2d
173, 178 (Tenn. 1999). The appellate tribunal, however, is as well situated to gauge the weight,
worth and significance of deposition testimony as the trial judge. Walker v. Saturn Corp., 986
SW.2d 204, 207 (Tenn. 1998). In the present case, the deposition testimony supports the tria
court’ sfindings.

Giving due deference to the findings of the trial court, we conclude the beginning date for
giving written notice to be January 13, 2000, when she was disabled from working, and the date of
notice to be May 1, 2000, considerably more than 30 days later. The evidence also fails to
preponderateagainst thetrial court’ sfinding that theevidencefail sto establish that theemployer had
actual notice or that the employee had a reasonable excuse for her failure to give written notice.

The judgment of thetrial court is therefore affirmed. Costs are taxed to the appellant.

JOE C. LOSER, JR.
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JUDGMENT ORDER
Thiscaseis before the Court upon the motion for review filed by Willie Jean Head pursuant
to Tenn. Code Ann. § 50-6-225(e)(5)(B), the entire record, including the order of referral to the

Special Workers' Compensation A ppeal sPanel, and the Panel’ sMemorandum Opinion setting forth
its findings of fact and conclusions of law.

It appears to the Court that the motion for review is not well-taken and is therefore denied.
ThePanel’ sfindingsof fact and conclusionsof law, which areincorporated by reference, are adopted
and affirmed. The decision of the Panel is made the judgment of the Court.

Costs are assessed to the plaintiff-appellant, Willie Jean Head, and her sureties, for which
execution may issue if necessary.

Itis so ORDERED.

PER CURIAM

Drowota, C.J., not participating



