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Appeals Panel of the Supreme Court in accordance with Tenn. Code Ann.§ 50-6-225(¢e)(3) for
hearing and reporting to the Supreme Court of findings of fact and conclusions of law. Thetrial
court awarded the employee 40 percent permanent partial disability totheleft leg. The employer has
appeal ed contending theevidence preponderatesagainst the court’ sfinding the City had actual notice
of the injury and that the award is excessive. The judgment is affirmed.
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MEMORANDUM OPINION

The employer, Town of Rogersville, has appeded from the ruling of the Circuit Court
awarding the employee, ClaudeE. Helton, Jr., 40 percent permanent partial disability to theleft leg.

Facts
Employee Helton was thirty-four years of age at the time of thetrial and had completed the

eleventh grade. He later obtained a GED certificate. He had been working for the Town of
Rogersvillefor about six years and was employed as a pipefitter in the water department at thetime



in question.

On Thursday, December 28, 2000, he wasworking in aditch in the Timberlake Subdivision.
He testified he was injured when he stepped on a piece of pipe and “I caught myself with my arms
and tried to throw myself up out of the ditch, to get out, and | hit my knee on the asphalt.” Kelsey
Price, thecrew leader in charge, wasworking with Helton and was operating abackhoe. Heltonsad
crew leader Price told the employee to stop working and sit down for a while. After resting he
continued to work and waslimping at the end of the work day. He stated that asthe work day ended
he saw his foreman, Steve Newman, who asked wha was wrong. He replied he had hurt his leg
whileworking. He worked the next day but when he awoke on Saturday, December 30, he noticed
hislegwasswollen. The next work day was Tuesday, January 2, 2001, and he madeatel ephone call
to foreman Newman and advised he was going to see a doctor.

The employee did not return to work until January 10 and worked until January 22 when he
was scheduledfor surgery. Theemployeeal so testified he had atel gphone conversation with Jimmy
Bible, the water department superintendent, the night of January 16 and told him he had hurt hisleg
while working. On January 29, 2001, office worker Karen Mathews filled out a worker’s
compensation claim formin order to report the accident. On February 22, 2001, he was advised his
claim had been denied. Sometime thereafter he applied for short term disability benefits.

Surgery was performed on January 24, 2001 and on April 18, 2001. He did not return to
work until January 22, 2002 and was working at the time of the trial during December 2002.

The employee had previously injured the sameknee in 1984 when he was ateenager. Also,
in 1996, while working for another employer, he sustained a partid tear of the anterior cruciate
ligament (ACL). He stated that the prior injuries had healed well and he was not having any
problems with his leg before the incident in question. Asto his present problems with hisleg, he
said hewas still having some pain; hisleg swells some; he cannot climb or squat very wel; and any
pressure on his knee causes problems.

Dr. Mark W. Griffith, an orthopedic surgeon, testified by deposition and indicated he first
saw the employee by referral on January 16, 2001 and took a history of sustaining the injury while
at work inaditch. He performed arthroscopic surgery on January 29 which reveal ed acompletetear
of the ACL. He said the prior partial tear of the ligament caused the knee to be weak and that it
would not take much to tear it completely. Hestated that since hisoccupation involved heavy labor,
it was necessary for the kneeto bereconstructed inorder to stabilizeit and the second procedurewas
done during April 2001. He was of the opinion the employee had a 7 percent medical impairment
to hisleg and released him to return to work without any restrictions.

A C-32report formwasfiledinevidence. Dr. William Kennedy, an orthopedic surgeon, had
independently examined the employee and concluded his impairment was 7 percent to his leg but
he imposed restrictions on his work activity.



Kelsey Price, the crew leader who wasworking with Helton at thetimein question, testified
he saw Helton dlip and hit his knee as he was attempting to get out of the ditch. Hetold him to sit
down and rest and admitted he did not report the incident and now guessed he should have reported
same. Hewasasked if he remembered be ng present when the employee had told foreman Newman
what had happened to him and he said hedid not recall it.

Norman K. Pearson, another employee, wasnot working with Helton but testified on January
28, he overheard a conversation between Helton and foreman Steve Newman and in the presence of
Kelsey Price. He said Newman asked Helton what happened to hisleg and Helton replied he had
hurt it down at Timberlake.

Steve C. Newman, water department supervisor, testified hewasaware Helton had aproblem
with his knee and that was the reason they placed him on light duty when he returned to work on
January 10. He stated the employee never told him theinjury occurred whileworking and hedid not
remember ever asking him why he was limping.

Jmmy Bible, water department superintendent, testified he saw Helton limping and Helton
said he was not sure how he hurt his leg. He said on another occasion in the presence of Steve
Newman, he stated he had not hurt hisleg while on the job.

Dr. Craig Colvin, avocational disability consultant, testified that he had three conclusions
concerning the vocational disability of employee Helton. First, he stated that if you considered the
fact that the employee had no work restrictions, then he would not have any work disability; that if
youaccepted Dr. Kennedy’ simposition of work restrictions, thevocational disability would be about
10 percent; and if you considered the employee’ s testimony, his vocational disability would bein
the range of 15-20 percent.

Thetrial court resolved the conflicting testimony concerning actual notice of injury infavor
of the employee and awarded him 40 percent disability to hisleft leg.

| ssues on Appeal

TheTown of Rogersvillecontendsthe evidence preponderates agai nst thefinding of the court
on the question of notice and al so contends the 40 percent award of disability to thelegisexcessive.

Standard of Review

The case is to be reviewed on appeal de novo accompanied by a presumption of the
correctness of the findings of fact unless we find the preponderance of the evidence is otherwise.
Tenn. Code Ann. § 50-6-225(€)(2).

In weighing conflicting testimony, the trid court is not bound by any witnesses' testimony
but has the discretion to conclude that the testimony of one witness should be accepted over the

-3



testimony of another witness. Thomasv. Aetna Life & Cas. Co., 812 SW.2d 278 (Tenn. 1991);
Orman v. Williams-Sonoma, Inc., 803 SW.2d 672, 676 (Tenn. 1991). Thetrial court isprimarily
charged with the duty to resolve conflicts in the evidence and that decision will not be overturned
on appeal unlesstheappel late court concludesthe evidence preponderates agai nst the decision made.
When the court isfixing disability to ascheduled member, loss of useisthe main objective. Duncan
v. Boeing TennesseeInc., 825 SW.2d 416 (Tenn. 1992).

Analysis of Issues

The City contends the evidence preponderates against the trial court’s finding the City
received actual notice of the injury because its evidence was more credible than the evidence
accepted by the trial court.

Where the trial court has seen and heard witnesses and issues of credibility and the weight
of oral testimony are involved, thetrial court isin a better position to judge credibility and weigh
evidence and on appeal considerable deference must be accorded to those circumstances. Richards
v. Liberty Mutual Insur. Co., 70 SW.3d 729 (Tenn. 2002); Landersv. Fireman’s Fund Inc., 775
S.W.2d 355 (Tenn. 1989).

Thetrial court was faced with agreat deal of conflicting testimony on thisissue. We have
reviewedall of thisevidenceand cannot concludethat the evidence preponderatesagainst thefinding
the city had actual notice of the injury.

The City also questions the award of 40 percent disability to theleg. It isargued the award
isexcessive. Indetermining vocational disability, thetrial courtisrequiredto consider many factors
in fixing an award. Consideration must be given to whether there has been a decrease in the
employee’s capacity to earn wages, age of the employee, education, skills and training, local job
opportunities, and capacity to work at types of employment avalable in claimant’s disabled
condition. Orman v. Williams-Sonoma, Inc., 825 S\W.2d 416 (Tenn. 1992).

Considering all of the required factors, we do not find the award of 40 percent disability to
the leg to be excessive.

Conclusion

The judgment of the trial court is affirmed. Costs of the appeal are taxed to the Town of
Rogersville.

ROGER E. THAYER, SPECIAL JUDGE
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JUDGMENT

This caseis before the Court upon the entire record, including the order of referral
tothe Special Workers Compensation A ppeal s Panel, and the Panel's memorandum Opi nion setting
forth its findings of fact and conclusions of law, which are incorporated herein by reference;

Whereupon, it appears to the Court that the memorandum Opinion of the Panel
should be accepted and approved; and

Itis, therefore, ordered that the Panel's findings of facts and conclusions of law are
adopted and affirmed and the decision of the Panel is made the Judgment of the Court.

The costs on appeal are taxed to the appellant, Town of Rogersville, for which
execution may issue if necessary.



