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Thisworkers compensation appeal has been referred to the Special Workers Compensation
Appeal sPanel inaccordancewith Tennessee Code Annotated section 50-6-225(¢€)(3) for hearing and
reporting to the Supreme Court of findings of fact and conclusions of law. In this appeal, the
employer asserts that the trial court erred in awarding to the employee eighty-five (85%) percent
permanent partial disability to the right and left hands as a result of an injury sustained during the
course of hisemployment with Aerostructures Corp. We conclude that the evidence presented does
not preponderate against the findings of the trial judge and, in accordance with Tennessee Code
Annotated 850-6-225(e)(2), affirm the judgment of thetria court.

Tenn. Code Ann. 8 50-6-225(e) (1999) Appeal as of Right; Judgment of the Trial Court
Affirmed.

DoNALD P. HARRIS, SENIOR JUDGE, delivered the opinion of the court, in which FRANK F.
DrowoTA, CHIEF JusTICE, and WiLLIAM H. INMAN, SENIOR JUDGE, joined.

Stephen W. Elliott, Nashville, Tennessee, for appellant, Aerostructures Corp.
William Joseph Butler and Frank D. Farrar, Lafeyette, Tennessee, for appellee, Elton Hudson.
MEMORANDUM OPINION
|. FACTUAL BACKGROUND.
Elton Lee Hudson was, at thetime of trial, sixty-fours years of age and had completed the
twelfth grade of high school. He had worked in a chicken hatchery, for the City of Lebanon Water

Department performing maintenance, and for Wilson County Motorsin the body shop, cleaning and
painting automobiles. Mr. Hudson next worked for Continental Insurance Company for twenty-two



years (1972 to 1994) as an automobile appraiser. Following that, he returned to Wilson County
Motors as body shop manager. In that job he made estimates, wrote job tickets, and supervised the
overall operation of the shop. The job included some physical labor such as carrying automobile
tires, delivering parts, cleaning cars and driving a vehicle.

In 1998, after leaving Wilson County Motors, Mr. Hudson went to work for Aerostructures
Corp. as a spray painter. He worked long hours, sometimes as much as twelve hours per day, six
days per week. He painted with a spray gun and was able to alternate between using his right and
left hands squeezing the paint gun with theindex finger of the hand hewasusing. After about three
years at this job, he began noticing tingling and numbness in the thumb, index and middle fingers
of both hands. Then he began experiencing pain and burning at work and the condition became
progressively worse. He eventually saw Dr. David Schmidt who diagnosed his condition as carpal
tunnel syndrome. He underwent a right carpal tunnel release on September 22, 2001, and a left
carpa tunnel release on February 20, 2002.

In January 2002, Mr. Hudson waslaid off by Aerostructuresdueto aslow downintheairline
industry. After his operations, he did well and was able to return to work in February 2003 when
the lay off was over. Upon returning to work, however, his problems recurred. Hisjob was easier
inthat he no longer had to hold the paint when spraying. Rather the paint was kept in acan equipped
with ahose and Mr. Hudson could squeeze or grip thetrigger. Nonetheless, he began experiencing
increased sensation in theindex and middlefingersof both hands. He al so experienced stiffnessand
difficulty gripping with these fingers together with pain that extended into his forearms.

Plaintiff described his hands as not much better than they were prior to surgery. He doesnot
have as much numbness in his fingers as he did, but they hurt worse now than they did before
surgery. Hehasdifficulty driving in that hisfingersgo to sleep and he hasto hold the bottom of the
steering wheel. After short distances, ten to fifteen miles, he has to swap hands and hold one hand
inhislapwhilethe other hand isholding the steering wheel. Reading anewspaper causeshisfingers
to “go to sleep.” Prior to hisinjury he could lift a hundred pounds. Now he doubts he could lift
twenty pounds without devel oping symptomsin hishands, armsor fingers. After weed eating about
three to four minutes, sweeping two or three minutes, or washing an automobile three or four
minutes he experiences numbnessin hisfingers. He hasdifficulty holding objectsin his hands and
frequently drops keys, glasses fo teaand similar items on amost adaily basis.

Heisdoing thesamejob that hedid prior to hissurgery but does not paint aslong in an eight-
hour shift as he did and believed he could not actually paint more than three or four hours per day.
His job title has not changed and he does not have any permanent or physical restrictions placed
upon him by his treating physician that Aerostructures Corp. has to accommodate. He does not
believe he could do any of the jobs he held prior to working at Aerostructures but admits he has not
attempted any of those jobs.



Il. MEDICAL EVIDENCE.

Thetreating physicianwasDr. David Mark Schmidt who also testified by way of deposition.
Dr. Schmidt is a board certified orthopaedic surgeon, specializing in hand and upper extremity
surgery. Heinitially saw Mr. Hudson on May 9, 2001, when he was sent by hisemployer’ sworkers
compensation carrier for evaluation regarding numbness and tingling in his hands. He also had
symptomsat night and with daily living activities. Dr. Schmidt performed an examination and found
the symptoms predominately caused by the median nervedistribution of both hands, theright being
worse than the left. His findings indicated carpal tunnel syndrome. Dr. Schmidt ordered x-rays
which showed some early mild arthritic changes on the knuckles of his right hand and electrical
studies that confirmed the presence of carpal tunnel syndrome, moderate on the right and mild on
theleft. Mr. Hudson underwent aright carpal tunnel release on September 11, 2001, and had a left
carpa tunnel release on February 19, 2002.

Accordingto Dr. Schmidt, Mr. Hudson wasgenerally pleased with theresult of thesurgeries.
He had diminished sensation and some persistent vague tingling in the fingers, but was overall
improved. Dr. Schmidt determined that Mr. Hudson reached maximum medical improvement on
August 5, 2002. Applying the Fifth Edition of AMA Guides to the Evaluation of Permanent
Impairment, Dr. Schmidt opined that he retained a 5% residual impairment for his right upper
extremity and a3% impairment to theleft. Dr. Schmidt did not recommend any permanent physical
restrictions for Mr. Hudson.

Dr. Robert Landsberg, a board certified orthopaedic surgeon, performed an independent
medical evaluation of Mr. Hudson on August 22, 2003. In addition to taking amedical history and
performing aphysical examination, Dr. Landsberg reviewed medical recordsfrom Dr. Schmidt and
electrical studiestaken May 9, 2001, indicating moderate right and mild |l eft carpal tunnel syndrome,
electrical studiesfrom January 23, 2002, showing left upper extremity borderlineto mild |eft carpal
tunnel syndrome and bilateral postoperative electrical studies dated August 19, 2002, showing
moderate right carpal tunnel syndrome and borderline left carpa tunnel syndrome without acute
denervation.

During physical examination, Tinel’s test on the right, which is tapping on the known
position of the median nerve, produced tenderness in the palm in the distribution of the median
nerve. Tinel’stest on the left was mildly positive with tingling to the palm and fingers. Phalen’s
test on theright, which isawrist flexion test that increases pressure in the carpal tunnel, produced
numbness and tingling within fifteen to twenty seconds and pain up into the forearm. Phalen’ stest
on the left produced the same symptoms as on theright. Tinel'sand Phalen’ stests areto determine
whether there is irritation in the median nerve. According to Dr. Landsberg, the positive tests
indicated the presenceof irritation which correl ated with the postoperative el ectrical studiesshowing



positive for carpa tunnel syndrome.!

Dr. Landsberg' s diagnosis was status post work-related bilateral carpal tunnel release with
residual mild carpal tunnel syndrome and mild bilateral wrist and mild bilateral index finger
stiffness. According to the Fifth Edition of the AMA Guides, Dr. Landsberg assigned an 11% upper
extremity impairment on the right hand and a 12% left upper extremity rating for the left. Dr.
Landsberg recommended restrictions because after he returned to work Mr. Hudson’s condition
deteriorated. The restrictions recommended were no repetitive squeezing or gripping with either
hand, minimal use of vibratory or pneumatic tools and no pounding with the palmsof hishands. He
also recommended that he not repetitively or frequently flex or extend or rotate his hands because
that motion causes irritation of the median nervein the carpal tunnels.

1. VOCATIONAL EVIDENCE.

Dr. Rodney Caldwell, a vocational expert who held a Ph. D. in Vocational Psychology,
performed avocational evaluation of Elton LeeHudson. Aspart of the evaluation hetook hiswork
history, administered awide range achievement test and the Minnesota Manual Dexterity Test. On
theachievement test, Dr. Caldwell found that Mr. Hudson was reading above thetwelfth gradelevel
and had twelfth grade math skills. On the dexterity test, Mr. Hudson had a score of 128 seconds
which was very slow and would place him below the first percentile of all persons. According to
Dr. Cadwell, his manual dexterity score was well below that required for most production jobs.

Dr. Cadwell testified that the extent of Mr. Hudson’ s vocational disability turned upon the
restrictions that had been imposed. If Dr. Schmidt’s recommendation of no restrictions were
accepted, there would be vocationa disability. Based upon Dr. Landsberg's restrictions of no
repetitive gripping or squeezing with either hand, minimal useof vibratory or pneumatic tools, and
no pounding of the pams of either hand, however, Mr. Hudson would have avocationa disability
of 80to 85%. Accordingto Dr. Caldwell, if Mr. Hudson did not have skillsasaclaimsadjuster, his
disability would have been about 10% higher.

David Wesley Cox, avocational rehabilitation counsel or and disability consultant, wasasked
to evaluate Elton Hudson relative to hisability to work and specifically the extent to which hiscarpal
tunnel syndrome would interfere with his ability to perform in any other occupations. Mr. Cox has
a Bachelor’s degree from the University of Florida and two Masters of Science degrees from the
University of Tennessee both in Human Service related professions, one being rehabilitation
counseling. He interviewed Mr. Hudson, reviewed the medical evidence and performed a
transferable work skill analysis, that is, determining what work skills he had that he could till
perform after hisinjury. In performing hisanalysis, he accepted Dr. Caldwell’ stesting as accurate.

1Dr. Landsburg also had a report from Dr. Andani S. Prakash who examined the plaintiff on September 12,
2003, and found positive Tinels and Phalens, bilaterally, with decreased grip strength in both hands. Dr. Prakash’'s
diagnosis was residual bilateral carpal tunnel syndrome.
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According to Mr. Cox, the primary issue waswhat work restrictions were imposed upon the
plaintiff. Sincehistreating physician, Dr. Schmidt imposed no work restrictions, Mr. Hudson could
do what he did before the injury and there would be no vocational disability. In considering Dr.
Landserg's restrictions, Mr. Cox used the Dictionary of Occupational Titles which defines
frequencies as never, occasionally, frequently, and either constantly, repetitively, or continuously.
According to that authority, never meansnot at all; occasionally means 1% to 33% of awork shift;
frequently from 34% up to 66%; and repetitively, constantly or continuously 67% or above.
Accordingly, he interpreted Dr. Landsberg's restriction calling for no repetitive squeezing to mean
Mr. Hudson still had the ability to squeeze or grip frequently or up to 66% of awork shift. Inthe
opinion of Mr. Cox, the physical limitations imposed by Dr. Landsberg, using these definitions,
eliminated only 12.5% of the jobs available to Mr. Hudson.

IV. THE RULING OF THE TRIAL COURT.

Thetrial court found the plaintiff had sustained an 85% permanent partial disability to each
hand entitling him to 340 weeks of benefitsat hiscompensation rate of $562.00 per week based upon
an injury date of May 9, 2001.

V. THE STANDARD OF REVIEW.

On this apped, the standard of review is provided for by the legislature in Tenn.Code Ann.
850-6-225(e)(2) as follows:

Review of findings of fact by the trial court shall be de novo upon the record of the tria
court, accompanied by a presumption of the correctness of the finding, unless the
preponderance of the evidence is otherwise.

Where credibility and weight to be given testimony areinvolved, considerable deferenceisgiventhe
trial court when the trial judge had the opportunity to observe the witnhess demeanor and to hear
in-court testimony. Longv. Tri-Con I ndustries, Ltd., 996 SW.2d 173, 178 (Tenn. 1999). Wherethe
issuesinvolve expert medical testimony that is contained in the record by deposition, determination
of the weight and credibility of the evidence necessarily must be drawn from the contents of the
depositions and the reviewing court may draw its own conclusions with regard to those issues.
Orman v. Williams Sonoma, Inc., 803 SW.2d 672 at 676 (Tenn. 1991).

VI. ANALYSIS

The sole issue raised on this appeal is whether the trial court's award of 85% permanent
partial disability to each hand was excessive. The existence and extent of a permanent vocational
disability are questions of fact for determination by thetrial court and, as stated above, arereviewed
de novo, accompanied by a presumption of correctness, unless the preponderance of the evidence
is otherwise. Walker v. Saturn Corp., 986 SW.2d 204 (Tenn. 1998); Whirlpool Corp. v.
Nakhoneinh, 69 SW.3d 164 (Tenn. 2002). In assessing the extent of an employee's vocational
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disability, the trial court may consider the employee's skills and training, education, age, local job
opportunities, anatomical impairment rating, and his capacity to work at the kinds of employment
availablein his disabled condition. Tenn. Code Ann. 8 50-6-241(b); Worthington v. Modine Mfg.
Co., 798 S.W.2d 232 (Tenn. 1990); Roberson v. Loretto Casket Co., 722 S.W.2d 380 (Tenn. 1986).
Further, the claimant's own assessment of his physical condition and resulting disabilities cannot be
disregarded. Uptain Constr. Co. v. McClain, 526 S\W.2d 458 (Tenn. 1975); Tom Still Transfer Co.
v. Way, 482 SW.2d 775 (Tenn. 1972).

In this case, the trial court found the plaintiff to be a credible witness worthy of belief.
According to the plaintiff's testimony, the condition of his hands has resulted in severe limitations
on his activities. Thereisnothingin thisrecord to indicate the plaintiff is not credible. While the
appellant would fault the plaintiff for testifying he did not believe he could perform any of hisprior
employments without actually trying to perform them, thereis nothing in that testimony that leads
usto believehewasuntruthful. Moreover, because of the deferencethat must be giventhetrial court
who observed the witness and his demeanor while testifying, this court has to agree with the trial
court'sfinding in this regard.

We have reviewed the deposition testimony of the doctors who testified in this case. Our
conclusion, based upon theteststhat were performed and the explanations given asto their meaning,
isthat the plaintiff does suffer from residual carpal tunnel syndromeastestified to by Dr. Landsberg.
It follows that the restrictions imposed by Dr. Landsberg are more likely to be appropriate. We
further agree with thetria court that Dr. Caldwell's assessment of plaintiff's vocational disability is
based on afirmer foundation than the opinions offered by Mr. Cox largely because Dr. Caldwell did
not impose a strained interpretation on the wording used by Dr. Landsberg asdid Mr. Cox. Inour
opinion, to interpret arestriction against a frequent activity to mean the person can engage in that
activity two-thirds of awork shift is contrary to the ordinary use of that word unless one has made
an independent determination of the doctor's intent.

Whileweagreewith theforegoing conclusionsof thetrial court, wecandidly admit thispanel
may have reached a somewhat different result with regard to the extent of Mr. Hudson's permanent
injury. It is not our function, however, to replace the trial court's judgment with our own. The
legislature has given the trial court the presumption of correctness unless we find the evidence
preponderates against the trial judge's findings which we cannot do.

Accordingly, thejudgment of thetrial court isaffirmed with the costs taxed to the appellant.

DONALD P. HARRIS, SENIOR JUDGE
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JUDGMENT

This case is before the Court upon the motion for review filed by The Aerostructures
Corporation and Travelers Insurance Company, Inc. pursuant to Tenn. Code Ann.
8 50-6-225(e)(5)(B), the entire record, including the order of referral to the Special Workers
Compensation Appeal sPanel, and the Panel’ sM emorandum Opinion setting forthitsfindingsof fact
and conclusions of law.

It appears to the Court that the motion for review is not well-taken and is therefore denied.
ThePanel’ sfindingsof fact and conclusionsof law, which areincorporated by reference, are adopted
and affirmed. The decision of the Pandl is made the judgment of the Court.

Costsareassessed to The Aerostructures Corporation and Travel ersinsurance Company, Inc.,
for which execution may issue if necessary.

DROWOTA, C.J,, NOT PARTICIPATING



