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reporting to the Supreme Court of findings of fact and conclusionsof law. Thetrial court dismissed
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determination that she suffered a compensable aggravation of her preexisting degenerative disc
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acompensable injury and that an award of costs, including discretionary costs, is appropriate. We
affirm the judgment of thetrial court.
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MEMORANDUM OPINION

|. FACTUAL AND PROCEDURAL BACKGROUND

Theclaimant, WandaSpires, was51 yearsof ageat thetimeof trial. When Ms. Spires
began her employment with Watson Supermarkets, her initial job responsibilitiesincluded making
cabbage slaw and lifting containers weighing at least 50 pounds. The evidence preponderates in
favor of afinding that on June 19, 2002, Ms. Spires began treatment with Dr. David T. Rahamut,
D.C., achiropractor with A Family Chiropractic Center in Cleveland, Tennessee. Dr. Rahamut
treated the employee for sharp and aching pain in her back, hip and neck regions.

Ms. Spiresunderwent nineteen chiropracti c treatments, with serviceending August 15, 2002.
OnJune 27, 2002, Ms. Spires slipped on greaseand fell on her right kneein awork-related incident.
The employer was notified of thisincident. No claim for benefits under the Act was made by the
employee by reason of that injury.

On August 2, 2002, while in the course and scope of her employment, the employee slipped
on the frozen floor of afreezer and fell. Ms. Spires claims that she immediately experienced a
"shooting pain” through her neck. Following a visit to the local emergency room and a walk-in
clinic, Ms. Spireswasreferred to the care of Dr. Barry R. Vaughn, who conducted an examination
on September 20, 2002.

The employee was examined by Dr. Raymond Sean Brown on December 13, 2002. Dr.
Brown, who practices physical medicine and rehabilitation, ordered that an M.R.I. be performed,
which diagnostic testing was accomplished on December 29, 2002. With respect to the cervical
spine, the report indicated a central disc herniation at C3 and C4 levels. Ms. Spires was
subsequently examined by Dr. David H. Hauge, a neurological surgeon, on March 10, 2003.

The employee was next examined by Dr. Scott D. Hodges on November 16, 2004. On June
30, 2005, Dr. Charles P. Hughes, neurol ogist, conducted an independent medical examination of the
claimant.

The instant action was submitted to the trial court by means of a bifurcated hearing
addressing solely the issue of compensability. Upon review and consideration of all the evidence,
thetrial court concluded that the employee was unableto provethat her condition was compensable
under the Workers Compensation Act and that the complaint should be dismissed.

II. STANDARD OF REVIEW

The standard of review in aworkers compensation caseis de novo upon the record
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of the trial court, accompanied by a presumption of correctness of the findings of fact, unless the
preponderance of the evidence is otherwise, T.C.A. 50-6-225(e)(2); Houser v. Bi-Lo, Inc., 36
SW.3d 68 (2001). We are required to conduct an independent examination of the record to
determinewherethe preponderanceof theevidencelies, Wingert v. Government of Sumner Co., 908
SW.2d 921 (1995). Moreover, we are required by law to examine in depth atrial court's factual
findings and conclusions, GAF Building Materials v. George, 47 S.W.3d 430 (2001). "Where the
trial judge has seen and heard witnesses, especially where issues of credibility and weight of oral
testimony are involved, on review considerable deference must still be accorded to those
circumstances’, Orman v. Williams-Sonoma, Inc., 803 SW.2d 672 (1991).

Where the medical testimony in a workers compensation case is presented by
deposition, we may make an independent assessment of the medical proof to determine where the
preponderance of the proof lies, Cooper v. INA, 884 SW.2d 446 (1994). Conclusions of law are
subject to de novo review on appeal without any presumption of correctness, Nutt v. Champion
International Corp., 980 S.W.2d 365 (1998).

[11. COMPENSABILITY OF INJURY

Under the Tennessee Workers' Compensation Act, injuries by accident arising out of andin
the course of employment which cause either disablement or death of theempl oyee are compensabl e,
T.C.A. 50-6-102(13). An accidenta injury is one which cannot be reasonably anticipated, is
unexpected and i s precipitated by unusual combinationsof fortuitouscircumstances, A. C. Lawrence
Company v. Loveday, 455 S.W.2d 141 (1970). It isthe resulting injury which must be unexpected
in order for theinjury to qualify asone by accident, R. E. Butts Company v. Powell, 463 S\W.2d 707
(1971). Aninjury hasbeen defined asincluding “whatever lesion or changein any part of thesystem
(that) produces harm or pain or lessened facility of the natural use of any bodily activity or
capability,” Brown Shoe Company v. Reed, 350 S.W.2d 65 (1961).

The employee maintains the burden of proving every essential element of hisor her claim,
Whitev. WerthanIndus., 824 SW.2d 158 (1992). Theburden of proving causation and permanency
of the injury must be met by a preponderance of the evidence, Roark v. Liberty Mutual Insurance
Company, 793 S.W.2d 932 (1990). “While causation and permanency of an injury must be proved
by expert medical testimony, such testimony must be considered in conjunction with the lay
testimony of the employee asto how theinjury occurred and the employee’ s subsequent condition”,
Thomasv. AetnaLife and Casualty Co., 812 SW.2d 278 (1991). Absolute certainty on the part of
amedica expert is not necessary to support a workers compensation award and the Court may
properly predicate an award on medical testimony to the effect that a given incident could be the
cause of the claimant’ sinjury, McCaleb v. Saturn Corp., 910 SW.2d 412 (1995). Any reasonable
doubt regarding causation is to be construed in favor of the employee, Reeser v. Yellow Freight
System, Inc., 938 SW.2d 690 (1997).

The employer takes the employee as he or sheis, with all preexisting defects and diseases,
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Express Personnel Services, Inc. v. Belcher, 86 SW.3d 498 (2002). Aninjury iscompensable, even
though the claimant may have been suffering from a serious pre-exiting condition or disability if a
work connected accident can befairly said to be a contributing cause of such injury, Fink v. Caudle,
856 S.W.2d 952 (1993).

The general rule recognized by Tennessee courts is that aggravation of a preexisting
condition may be compensable but not if it resultsonly in increased pain or other symptoms caused
by theunderlying condition, Cunninghamv. Goodyear Tireand Rubber Co., 811 S.W.2d 888 (1991).
"The employer isliableif an accidental injury is causally related to and brings about the disability
by the aggravation, actual progression or anatomical change of the preexisting condition”, Frittsv.
Safety National Casualty Corp., 163 SW.3d 673 (2005); Tobbit v. Bridgestone/Firestone, Inc., 59
SW.3d 57 (2001). If the work aggravates a preexisting condition merely by increasing the pain
however, there is no injury by accident, Hill v. Eaglebend Manufacturing, Inc., 942 SW.2d 483
(1997).

In concluding that the claimant did not prove any anatomical change or actual progression
of her preexisting degenerative disc disease as a result of the claimed injury occurring August 2,
2002, the tria court explained by Memorandum Opinion as follows:

Unfortunately, defendant's counsel did not have the benefit of Exhibit 7 when
heexamined or cross-examined the various medical expertsor when he prepared his
brief. Exhibit 7 indicates that it was not faxed from the chiropractor's office until
July 19, 2005, theday beforethetrial. 1t had been sitting therefor over threeyears
containing the simple solution to this case: Claimant was not truthful about an
essential aspect of her medical history. She has thus destroyed the opinions of Drs.
Brown and Hodges that she was asymptomatic before the accident or that her
conditionwasmade" progressively worse," and hasaccr edited the opinions of every
expert who found that her complaints were unrelated to her employment, going all
the way back to Dr. Vaughn.

Clearly the tria court did not find the employee to be credible. The panel affords
considerable deferenceto thetrial court when issues of credibility and weight of oral testimony are
concerned, Orman v. Williams-Sonoma, Inc., supra. Dr. Vaughn determined that Ms. Spires
demonstrated objective findings "most consistent with symptom magnification or malingering".

Dr. Brown, in concluding that the employee'swork related incident caused an injury, was not
apprised of Ms. Spires prior history of cervical pain. Likewise, Dr. Hodges determined that the
employee'sincreasein cervical pain symptomsfollowing the August 2002 accident constituted akey
component of his opinion. Dr. Hodges' records reflected that Ms. Spires denied any history of
similar symptoms prior to the August 2002 work related incident. Dr. Hughestestified by deposition
that there were no findings on the M.R.l. which indicated any acute or traumatic changes to Ms.
Spires cervical spine. Dr. Hauge found nothing regarding the employee's neck to suggest any
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abnormalities associated with trauma. The employee had denied any prior history of cervical
problems in providing the patient history in connection with Dr. Hauge's physical examination.

Having conducted an independent examination of the record, this panel concludes that the
evidence preponderatesin favor of afindingthat theemployeefailedto provethat her claimed injury
of August 2002 was causally related to and brought about a disability by the aggravation, actual
progression or anatomical change of her preexisting condition. As Ms. Spires did not suffer a
compensabl eaggravation of her preexisting degenerative disc diseaseresulting fromthework related
incident in August 2002, her claim must be denied.

V. AWARD OF COSTS

Although the employee as appel lant has not raised as an issuethetria court'saward of costs
including discretionary costs, the employer urges that the trial court's award of costs be affirmed.
In addressing such an issue, the special Workers Compensation Appeals Panel in Moffitt v. U. S.
XPress Enterprises, 2006 LEXIS 646 (WCAP 2006) explained as follows:

Tennessee Code Annotated section 20-12-101 statesthat "the successful party
in al civil actionsis entitled to full costs unless otherwise directed by law, or by a
court of record for which judgment isrendered." Trial courts are free to apportion
costs between litigants as the equities of each case demands. Furthermore, the
assessment of such costsfallswithin thereasonablediscretion of thetrial court which
may allocate the costs between the parties as it feels the equitiesrequire. Perduev.
Green Branch Mining Co., Inc. 837 SW.2d 56, 60 (Tenn. 1992). Appellate courts
will generally not interfere with the trial court's assessment of costs absent a clear
abuse of discretion. Id.

In light of the comprehensive findings made by the trial court we uphold the trial court's
assessment of costs.

V. CONCLUSION

The judgment of the trial court is affirmed. Costs of the appeal are taxed to the
employee and her surety.

Thomas R. Frierson, 11, Specia Judge
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JUDGMENT

This caseis before the Court upon the entire record, including the order of referra
tothe Special Workers Compensation AppealsPanel, and the Panel's memorandum Opi nion setting
forth its findings of fact and conclusions of law, which are incorporated herein by reference;

Whereupon, it appears to the Court that the memorandum Opinion of the Panel
should be accepted and approved; and

It is, therefore, ordered that the Panel's findings of facts and conclusions of law are
adopted and affirmed and the decision of the Panel is made the Judgment of the Couirt.

The costs on appeal are taxed to the appellant, Wanda Spires, for which execution
may issue if necessary.



