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MEMORANDUM OPINION

|. FACTUAL AND PROCEDURAL BACKGROUND

The employee, Haskell Eugene Sutton, was 63 years of age at thetimeof trial. In 1981, Mr.
Sutton became employed by Wackenhut Services, Inc. as a security police officer. In connection
with his work, the employee maintained various positions, including membership on a tactical
responseteam. Mr. Sutton'swork dutiesrequired considerabl etraining with loud weaponry. During
each training session, Mr. Sutton would discharge between 500 and 600 rounds of ammunition.

When first employed, the claimant was provided no hearing protection. Asaprecaution, the
employer suggested that Mr. Sutton use a cigarette filter or spent brass casing. According to the
testimony of the claimant, he in fact did occasionally use a spent .38 casing for protection in each
ear during training sessions.

In addition to his participation with the tactical response team, Mr. Sutton was a member of
the employer's competitive shooting team. Hewon aTennessee championship and finished second
in anational competition involving fifty-nine DOE installations.

By reason of noticeable hearing loss and constant ringing in his ears, the employee filed a
complaint seeking benefitsunder theworkers compensation lawsfor the State of Tennesseeon April
21, 2003. Mr. Sutton continued to be employed by Wackenhut Services, Inc. until January 2005,
when heretired from hisemployment. Prior to hisdeparture, Mr. Sutton wasworkinginthe capacity
of aperformance testing speciaist. Following hisretirement, Mr. Sutton has continued to operate
his own handgun instruction business. The parties stipulated that at thetime of trial, the employee's
impai rment rating was 4.3 percent to the binaural hearing.

II. STANDARD OF REVIEW

The standard of review in aworkers' compensation case is de nhovo upon the record of the
trial court, accompanied by a presumption of correctness of the findings of fact, unless the
preponderance of the evidence is otherwise, T.C.A. 50-6-225(e)(2); Houser v. Bi-Lo, Inc., 36
SW.3d 68 (2001). We are required to conduct an independent examination of the record to
determinewherethe preponderance of theevidencelies, Wingert v. Government of Sumner Co., 908
SW.2d 921 (1995). Moreover, we are required by law to examine in depth atrial court's factual
findings and conclusions, GAF Building Materials v. George, 47 S.W.3d 430 (2001). "Where the
trial judge has seen and heard witnesses, especially where issues of credibility and weight of oral
testimony are involved, on review considerable deference must still be accorded to those
circumstances’, Orman v. Williams-Sonoma, Inc., 803 SW.2d 672 (1991).

Wherethe medical testimony inaworkers compensation caseis presented by deposition, we
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may make an independent assessment of the medical proof to determine where the preponderance
of the proof lies, Cooper v. INA, 8384 SW.2d 446 (1994). Conclusions of law are subject to de
novo review on appeal without any presumption of correctness, Nutt v. Champion International
Corp., 980 S.W.2d 365 (1998).

[1l. STATUTE OF LIMITATIONS

The employer argues that the employee's claim for benefits was untimely filed and is
therefore barred by the applicable statute of limitations. The statutory limitation of timefor claims
and actions brought under the Tennessee Workers Compensation Act is controlled by T.C.A. 50-6-
203(a) which provided, prior to the 2004 amendment, as follows:

(a) Theright to compensation under the W orkers' Compensation L aw shall be forever barred, unless,
within one (1) year after the accident resulting in injury or death occurred, the notice required by § 50-
6-202 isgiven the employer and a claim for compensation under the provisions of this chapter isfiled
with thetribunal having jurisdiction to hear and determine the matter; provided, that if within the one-
year period voluntary payments of compensation are paid to the injured person or theinjured person's
dependents, an action to recover any unpaid portion of the compensation, payable under this chapter,
may be instituted within one (1) year from the latter of the date of the last authorized treatment or the
time the employer shall cease making such payments, except in those cases provided for by § 50-6-
230. Where aworkers' compensation suit is brought by the employer or the employer's agent and the
employer or agent files notice of non-suit of the action at any time on or after the date of expiration
of the statute of limitations, either party shall have ninety (90) days from the date of the order of
dismissal to institute an action for recovery of benefits under this chapter.

An exception exists for an injury which gradually develops over time. Tennessee courts
recognizethat "the running of the statute of limitations and of thetimefor giving notice of aninjury
is suspended until by reasonable care and diligence it is discoverable and apparent that a
compensable injury has been sustained", Hawkins v. Consolidated Aluminum Corp., 742 SW.2d
253 (1987). "Theruleiswell-established that where the injury isin the nature of a continuous and
gradual deterioration over time, and the severity of theinjury isnot immediately known, the statute
of limitationsrunsfrom thedatethe severity of theinjury first becomes known and not from the date
of the onset of the gradual injury”, Blair v. Inland Container Corp., 1991 W.L. 231114(S.Ct. 1991);
Oshornev. Burlington Industries, Inc., 672 SW.2d 757 (1984). Therefore, the statute commences
on the date when an employee's disability would have manifested itself to a person of reasonable
diligence, Banks v. St. Francis Hosp., 697 SW.2d 340 (1985). Once the clamant becomes
reasonably aware that an injury is serious or work related, the statutory notice must be provided to
the employer, Lyle v. Exxon Corp., 746 SW.2d 694 (1988).

Mr. Sutton testified that in 1985, he was involved in awork-related drill which resulted in
a concussion grenade discharging close to his ear and face. The concussive force knocked him
backwards. Consequently, Mr. Sutton was without hearing in hisright ear for about three days.

The evidence further supports afinding that the claimant first learned that his hearing loss
waswork related in the mid-1990s. When questioned on direct examination with referenceto when
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he first became aware that his hearing loss was work related, the following response was given:

A | would say it was probably in the '90s, along in the '90s, somewhere in the
middle '90s.

The employee further explained that Pace Internationa contacted him requesting his
attendance at aprogram which it was offering. While present, Mr. Sutton was provided acomplete
examination, during which he wasinstructed that he had "severe, severe hearingloss'. Mr. Sutton
did not indicate when Pace International provided this information.

Withreferenceto Mr. Sutton'sbecoming awareof work rel ated hearinglossinthemid 1990s,
the empl oyee explained that his condition advanced to alevel that he could nolonger use atelephone
with hisright ear and switched to using hisleft ear. Inresponseto an interrogatory requesting how
his injury by accident occurred, Mr. Sutton provided the following answer:

ANSWER: A portion of Plaintiff's job duties was handling tel ephone conferences.
On or about 1994 or 1995, Plaintiff began to notice hearing loss in his right ear
when on the phone. Plaintiff was required to take yearly physical exams for
employer and was notified each time of hearing loss.

Clearly Mr. Sutton was aware of the inadequacy of using spent shell casings for hearing
protection as evidenced by the following exchange during continued direct examination:

Q. Now, how would you compar e that to your hearing protection that you use
asan instructor?

A That | use now?
Q. Yes, Sir.

A You can't compare it. There's no comparison. | mean, it's like having
nothing in your ears with the -- with the casings.

Having conducted an independent examination of the record, this panel concludes that the
evidence preponderates against the trial court's determination that the employee's claim was not
barred by the applicable statute of limitations. The evidence instead supports a conclusion that Mr.
Sutton's hearing loss manifested itself in the mid 1990s. At that time, by reasonable care and
diligence it was discoverable and apparent that an injury compensable under the Workers
Compensation Act had been sustained. Certainly, Mr. Sutton's disability would have manifested
itself to a person of reasonable diligence.

This panel determines that Mr. Sutton failed to timely file his clam for benefits and
therefore, his claim is barred by the application of T.C.A. 50-6-203(a) (1999). By reason of this
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conclusion, a review of the remaining issues is unnecessary and pretermitted. The employee's
complaint shall be dismissed.

V. CONCLUSION

The judgment of the trial court is reversed. Costs of the appeal are taxed to the
employee and his surety. This case is remanded for any further proceedings which may be

appropriate.

Thomas R. Frierson, |1, Specia Judge
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JUDGMENT

This caseis before the Court upon the entire record, including the order of referra
tothe Special Workers Compensation AppealsPanel, and the Panel's memorandum Opi nion setting
forth its findings of fact and conclusions of law, which are incorporated herein by reference;

Whereupon, it appears to the Court that the memorandum Opinion of the Panel
should be accepted and approved; and

It is, therefore, ordered that the Panel's findings of facts and conclusions of law are
adopted and affirmed and the decision of the Panel is made the Judgment of the Couirt.

The costs on appeal are taxed to the appellant, Haskell E. Sutton, and his surety for
which execution may issue if necessary.



