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T h e  c o u rt  a ls o  f o u n d  a s  a n  e n h a n c e m e n t  fa c t o r t h a t t h e  p e rs o n a l  in ju rie s  i n flic t e d  o n  th e  c h ild

w e r e  p a r tic u la r ly  g r e a t , b a s e d  u p o n  th e  e m o t io n a l in ju rie s  h e  s u f f e re d .   S e e  T . C . A .  § 4 0 - 3 5 -1 1 4 (6 ).  

H o w e v e r,  th e  tria l c o u rt  a ls o  s ta te d  th a t th is  f a c to r h a d  n o  im p a c t o n  th e  le n g th  o f  d e fe n da n t's  s e n te n c e .  

W e  t h e re f o re  d e c l in e  t o  a d d re s s  t h e  is s u e  o f  w h e t h e r t h e  e v i de n c e  w a s  s u f fic ie n t  to  s u p p o r t im p o s it io n

o f  th is  f a c t o r.
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O  P  I N  I O  N

D e f e n d a n t  w a s  in d ic t e d  f o r a g g r a v a t e d  c h ild  a b us e  a n d  ple d  g u ilty  to

a g g ra v a te d  a s s a u lt .  A f te r  a  h e a r in g ,  th e  t ria l  c ou rt  s e n t e n c e d  d e f e n da n t a s  a  R a n g e  I

s ta n da rd  o f fe n d e r t o  fiv e  y e a r s , s u s p e n d e d  u p o n  s e r v ic e  o f  o n e  h u n d re d  f o rt y  d a y s ,

f o llo w e d  b y  s ix  y ea rs  p ro b a t io n .   In  t h is  a p p e a l a s  o f  rig h t , d e f e n d a n t  c o nt e n d s  t h a t  h is

s e n t e n c e  is  t o o  lo n g  a n d  t h a t  it  s h o u ld  b e  f u lly  s u s p e n d e d .   U p o n  o u r re v ie w  o f  th e

re c o rd ,  w e  a f f irm  t h e  ju d g m e n t  o f  th e  t ria l  c ou rt .

A g g ra v a te d  a s s a u lt  is  a  C la s s  C  fe lony .  S e e  T . C . A .  §  39 - 1 3 -1 0 2 (d ).   T h e

R a n g e  I s e n te n c e  fo r a  C la s s  C  fe lo ny  is  th re e  t o s ix  y e a rs .  S e e  T . C . A .  §  40 - 3 5 -1 1 2 .

W h e re  th e re  a re  b oth  en h a n c in g  a n d  m i tig a t in g  f a c t o rs ,  t h e  tria l  c ou rt  m u s t  s t a rt  a t  th e

m in im u m  s e n te n ce  in  t h e  ra n g e ,  e n h a n c e  t h e  s e n t e n c e  a s  a p p r o p ria t e ,  a n d  t h e n  r e d u c e

t h e  s e n t e n c e  a s  a p p r op ria t e .   S e e  T . C . A .  §  40 - 3 5 -2 1 0 (e ).   

T h e  proof a t t h e  s e n t e n c i n g  h e a r in g  e s t a b lis h e d  t h a t  d e f e n d a n t  s la p p e d  t h e

t h re e - y e a r -o ld  s o n  o f  h is  l iv e - in  g irlf rie n d  o n  b o t h  s id e s  o f  h is  f a c e ,  a n d  th e n  l if te d  a n d

ca rrie d  th e  ch ild  by  h is  c he e ks .  T h e  c h ild  s u f f e re d  b r uis e s  a n d  a b ra s io n s  to  his  fa c e , h a d

n ig h tm a re s , a n d  re q u ire d  c o u n s e lin g .   T h e  c h i ld 's  m o t h e r h a d  l e ft  h e r s o n  in de fe nd a nt's

c a r e  w h ile  s h e  r a n  a n  e r ra n d .   

A fte r h e a rin g  s e v e ra l  w it n e s s e s  a n d  re v ie w in g  t h e  p re s e n t e n c e  r e p o rt  a n d

o t h e r d o c u m e n t s ,  t h e  t ria l  c ou rt  a p p lie d  t h re e  e n h a n c e m e n t  f a c to rs :   t ha t  d e f e n d a n t  h a s

a  p re v io us  h is to ry  o f c rim in a l c on v ic t io n s ;  th a t  t h e  v ic t im  w a s  p a r tic u la r ly  v u l n e ra b l e

b e c a u s e  o f  a g e  o r  p h y s ic a l  dis a b ilit y ; a n d  t h a t  de f e n d a n t h a d  a bu s e d  a  po s itio n o f p riv a te

tru s t.  S e e  T . C . A .  §  40 - 3 5 -1 1 4 (1 ),  (4 ) &  (1 5 ).  T h e  c o u rt  g a v e  t h e s e  e n h a n c e m e n t  f a c to rs

“m u c h  w e i g h t .”
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  T h e  c ou rt a ls o  to ok in to  a cc ou nt d e fe n d a nt's  p a s t m ilita ry  h is to ry  a s  a
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m i tig a t in g  fa cto r.  S e e  T . C . A .  §  4 0 -3 5 - 1 1 3 (1 3 ).   T h e  c o u r t d id  n o t  g iv e  t h is  f a c t o r “n e a rly

a s  m u c h  w e ig h t ” a s  t h e  e n h a n c i n g  f a c to rs .

U p o n  a p p l y in g  t h e  e n h a n c in g  f a c t o rs ,  the  tria l co urt increa s e d d e fe nd a nt's

s e n t e n c e  t o  th e  m a x im u m  o f  s ix  y e a rs .   T h e  c o u rt  th e n  re d u ce d  th e  s e n te n c e  to  fiv e

y e a rs  o n  a p p lic a t io n  o f  th e  s in g le  m it ig a t in g  f a c t o r.   T h e  c o u rt t h e n  d e t e rm i n e d  th a t

s e rv i c e  o f  o n e  h u n d re d  fo rty  d a y s  w a s  a p pro pria te  to  a v o id  d e pre c ia tin g  th e  s e rio us n e s s

o f t h e  o f fe n s e ;  t o  pro v id e  d e t e rre n c e ;  a n d  a s  d e s e rv e d  fo r th e  s e rio us n e s s  o f  th e  o f f e n s e .

S e e  T . C . A .  §  40 - 3 5 -1 0 3 (1 )(B ) &  (2 ).   

T h e  e v id e nc e  d o e s  n o t  p re p o n d e ra t e  a g a in s t  t he  t ria l  c ou rt 's  f in d in g s .

B e c a us e  n o  e rro r o f la w  re q uirin g  a  re v e rs a l o f th e  tria l c o u rt 's  j u dg m e n t  is  a p p a r e n t o n

the  re c o rd ,  a n d  b e c a u s e  t h e  ju d g m e n t  is  n o t a  d e te rm in a tio n  of g u ilt a n d  w a s  re n de re d

in  a  p ro ce e d in g  w ith ou t a  ju ry , w e  a f firm  t h e  t ria l  c ou rt 's  j u dg m e n t  in  a c c o rd a n c e  w it h  R u le

2 0  o f  th e  C o u rt  o f C rim i n a l A p p e a ls  o f  T e n n e s s e e .

It  is  s o  o rd e r e d . 

____________________________________

J O H N  H . P E A Y ,  S p e c ia l J u d g e
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C O N C U R :
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