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OPINION

Charles Chesteen stands convicted upon his guilty pleas of theft of property valued
at $10,000 or more, aClass C felony, and embezzlement in hisofficial capacity asclerk and master,
aClassCfelony. SeeTenn. Code Ann. 8 39-14-103, -105(4) (1997) (theft of property); Tenn. Code
Ann. § 18-2-105 (1994) (embezzlement by clerk and master in official capacity). Having received
concurrent incarcerative sentences of six years on each conviction accompanied by an order of
restitution of $101,821.73, Chesteen appeals. We have considered the oral argumentsand the briefs
of the partiesalong with the applicablelaw. Weaffirm the length of the six-year effective sentence
but modify the manner of service to split confinement of one year in confinement followed by



fourteen years of probation. We reversethetrial court’ sdetermination regarding restitution in both
convictionsand remand to that court for adetermination of proper restitution. Finaly, weaffirmthe
trial court’ s denial of judicial diversion.

Charles Chesteen, 39 years old at the time of sentencing, assumed the duties of the
office of Clerk and Master of the Cocke County Chancery Court in 1984 and held the office until
1996. Apart from his duties as clerk and master, he was appointed in 1987 to be financial
conservator of the funds of Narcissa Spurgeon and Mary Spurgeon, two elderly ladieswho wereno
longer able to manage their own financial affars. By his own admission, Chesteen began taking
money from the Spurgeons accounts for his personal use approximately one year after his
appointment as conservator. According to Chesteen, he believed he would be able to repay the
money at some point. Thereafter, Chesteen aso began misappropriating funds of various litigants
which were in the custody of the office of the clerk and master. Chesteen claimed that he had used
the Spurgeon funds for necessary persona and family expenses, not extravagances. He further
claimed that the funds he took from the clerk and master’ s office were used for further personal and
family expenses, aswell asto meet the expenses of one or both of the Spurgeons’ continued nursing
home care after he had depleted those funds.

After Chesteen left office, the successor clerk and master, Craig Wild, discovered
irregularities which ultimately led him to request an audit by state officials. That audit uncovered
a shortage of $101,821.73 in the office of the clerk and master. The audit also revealed that
Chesteen had established various unofficial bank accounts through which he funneled funds
entrusted to him as clerk and master and ultimately used them for personal and family expensesand
the continued care of one or both of the Spurgeons. Chesteen’ s scheme included the preparation of
orders reciting false factual premises, which he presented to various judges for signature without
their knowledge of the falsity.

Initially, Chesteen was not of any measurable assistance to Clerk and Master Wild
or the state auditorsin uncovering the scheme. However, he did eventually meet with the auditors
aswel| aslaw enforcement authorities and provide detals about hisactivity. By thistime, the audit
had been compl eted, so Chesteen’ sexplanation was of no assi stancein investigating the matter other
than to corroboratewhat had already been uncovered. Chesteen advised the authoritiesthat he had
destroyed records relative to the funds taken.

The state presented evidence that Chesteen’s actions caused great distress to the
Spurgeons in their declining years and deprived the beneficiaries of the Spurgeons wills of the
residual estate to which they were entitled. Further, Chesteen’s actions deprived various litigants
and other individuals of fundsheld for their benefit by the office of the clerk and master. Seventeen-
year-old Sarah Mantooth, asingle parent, was deprived of the proceeds of her deceased father’ slife
insurance policy, which she had planned to use to pay for he college educaion. Miss Mantooth

Y1t is not clear from the record whether some of the funds diverted from the clerk and
master’ s office were used for Mary Spurgeon’s expenses or for both Spurgeons' care.
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testified that she would probably be unable to pursue higher education without the money

Chesteen testified that he was alife-long Codke County resident with a high school
diploma and an associate’s degree. His father passed away when he was eight, and he began
working at agetwelve. At the age of nineteen, Chesteen married awoman who isfourteen yearshis
senior. Heraised her three children ashisown, assuming parental and financial obligationsfor them.
When he was appointed to the office of clerk and master, he was paid approximately $21,000 per
year, and when hel eft the position he was earning approximately $38,000 to $39,000 per year. Since
leaving the office of clerk and master, Chesteen hasworked in various positions. At thetime of the
sentencing hearing, he was earning approximately $8.00 per hour but was poised to assume a
managerial position that would pay $23,000 per year plus consulting fees for additional work.

At the hearing, Chesteen admitted wrongdoing and expressed hisremorse and desire
to make restitution to his victims. He testified that his actions had caused him to suffer various
ailmentsover theyears, including anxiety and depression. Chesteen claimed that hetook the money
due to hisinability to meet the financid demands of hisfamily on hissalary. Hetestified that his
wife suffers from a panic disorder known as agoraphobia and is unableto leave their home unless
he accompanies her and then only in limited circumstances. Although Mrs. Chesteen worked for
atime during their marriage in a job she was able to do from home, in more recent years she has
been unable to work outside the home and has been unable to obtain disability benefits for her
condition. Mrs. Chesteen is also limited by other medical conditions, including arthritis. Sheis
highly dependent on the defendant to attend to her persond needs and do the household chores.
Other family members corroborated the extent of Mrs. Chesteen’ slimitations. The defendant and
hisdaughter both testified that they did not envision Mrs. Chesteen being ableto remainin the home
if the defendant were incarcerated. He isneeded to support her financidly as well as to attend her
daily needs.

Relatives of the defendant testified about the defendant’ s tremendous guilt for his
crimes, hisexemplary fulfillment of hisparental roleto Mrs. Chesteen’ sthreechildren, andthegreat
improvements Mrs. Chesteen has madethrough the years with the defendant’ s support.

Alongwithan application for judicia diversion, Chesteen submitted documentation
of hisand hiswife’ smedical concernsand letters of support from numerous acquai ntancesattesting
to his suitability for non-incarcerative sentencing.

Having heard the evidence, thetrial court imposed maximum, six-year termsfor the
defendant’s crimes.  The sentences were to be served concurrently. The trial court engaged in
extensive discussion of local incarceration with work release; the judgment forms, however, reflect
that the sentence on both counts is to be served in the Department of Correction. The trial court
orderedrestitution of $101,821.73 tobe paid incident tothe official misconduct conviction. Thetrial

ZAlthough not relevant to these proceedings, there was evidence tha at least some of those
harmed by Chestean’ s actions had civil litigation pending against him.
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court never explicitly ruled on Chesteen’s application for judicial diversion.

Inthisappeal, Chesteen challengesthetrial court’ sdenia of judicial diversionaswell
asthe length and manner of service of his sentence. We consider first the issue of the propriety of
the sentence imposed.

When there is achallenge to the length, range, or manner of service of asentence, it
is the duty of this court to conduct a de novo review of the record with a presumption that the
determinations made by the trial court are corredt. Tenn. Code Ann. 8 40-35-401(d) (1997). This
presumption is “conditioned upon the affirmative showing in the record that the trial court
considered the sentencing principlesand all relevant facts and circumstances.” Statev. Ashby, 823
SW.2d 166, 169 (Tenn. 1991). “The burden of showing that the sentence isimproper isupon the
appellant.” 1d. Inthe event the record failsto demonstrate the required consideration by the trial
court, review of the sentence is purely de novo. 1d. If appellate review reflects the trial court
properly considered all relevant factors and its findings of fact are adequately supported by the
record, this court must affirm the sentence, “even if we would have preferred a different result.”
State v. Fletcher, 805 S.\W.2d 785, 789 (Tenn. Crim. App. 1991).

In making its sentendng determination, the trial court, & the conclusion of the
sentencing hearing, determines the range of sentence and then determines the specific sentenceand
the propriety of sentencing alternatives by considering (1) the evidence, if any, received at the trial
and the sentencing hearing, (2) the presentencereport, (3) theprinaplesof sentencing and arguments
asto sentencing alternatives, (4) the nature and characteristics of the criminal conduct involved, (5)
evidence and information offered by the parties on the enhancement and mitigating factors, (6) any
statements the defendant wishes to make in the defendant’ s behalf about sentencing, and (7) the
potential for rehabilitation or treatment. Tenn. Code Ann. § 40-35-210(a), (b) (1997); Tenn. Code
Ann. 8§ 40-35-103(5) (1997); State v. Holland, 860 S.W.2d 53, 60 (Tenn. Crim. App. 1993).

The defendant was sentenced for his Class C felonies as a Range | offender. The
range of punishment in this caseisthreeto six years. Tenn. Code Ann. § 40-35-112(a)(3) (1997).

The record refleds that the trial court considered the appropriate factors, however,
the court misapplied enhancement and mitigating factors Additionally, asdiscussed bel ow, thetrial
court made inappropriae restitution determinations. Thus, our review isde novo unaccompanied
by the presumption of correctness.

. Length of Sentence.

Thetrial court applied enhancement factors (3), (4) and (15) to each conviction. See
Tenn. Code Ann. § 40-35-114(3), (4), (15) (1997).

First thetrial court found that the defendant’ s cimesinvolved morethan onevictim.
See Tenn. Code Ann. 8§ 40-35-114(3) (1997). The defendant does not challengethe application of
this factor. See State v. Williamson, 919 SW.2d 69, 82 (Tenn. Crim. App. 1995) (enhancement
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factor (3) appropriate if defendant not separately convicted of offenses againg each victim); State
V. Raines, 882 SW.2d 376, 384 (Tenn. Crim. App. 1984) (“victim” for purposes of enhancement
factor (3) is“aperson or entity that isinjured, killed, had property stolen, or had property destroyed
by the perpetrator of the crime”). We apply factor (3) to the theft conviction, becausethe defendant
harmed thetwo Spurgeonwards. Weaccordthisfactor substantial weight.*> The defendant’ sofficial
misconduct conviction may fairly be viewed as a crime against the office of the clerk and master.
See Tenn. Code Ann. 8§ 18-2-105 (1994). Although the individuals whose funds were unlawfully
converted while in the custody of the office of the clerk and master are not the victims under the
statute, they are victims of this crime under Rainesfor purposes of enhancement factor (3). Inview
of the numerous victims of the official misconduct conviction, the factor is entitled to significant
weight for that offense.

The trial court also enhanced the sentences because Chesteen’s victims were

“particularly vulnerable because of age or physical or mental disability.” See Tenn. Code Ann. §
40-35-114(4) (1997). The defendant argues that this factor should not apply to either conviction
becausethere was no interaction between the victims and the defendant in perpetration of the crime,
and thus, the result would be the same whether or not the victims were of ayoung or advanced age
or mentally disabled. See Statev. Seals, 735 SW.2d 849, 853-54 (Tenn. Crim. App. 1987) (factor
not applicable because crimeinvolved theft from mailboxesand result would bethe sameif victims
had been “robust athletes’). In our determination, we are guided by our supreme court’s
pronouncement that the sentencing court should consider

(1) whether the victim, because of age or mental or physical attributes, was

particularly unable to resist the crime, summon help, or testify at a later date; (2)

whether [the] victim’'s age (extremely old or extremely young) is entitled to

additional weight; and (3) whether the vulnerability of the victim made the victim

more of atarget for the offense, or, conversely, whether the offense was committed

in such a manner &s to render the vulnerability of the victim irrelevant.
State v. Walton, 958 S.\W.2d 724, 729 (Tenn. 1997) (citing State v. Poole, 945 SW.2d 93, 96-97
(Tenn. 1997)).

Ontherecord beforeus, the state has established by a preponderance of the evidence
that thisfactor should apply to thetheft conviction. See Statev. Carter, 908 SW.2d 410, 413 (Tenn.
Crim. App. 1995) (preponderance of evidence required to establish applicability of enhancement
factors). The evidence showed that both Narcissaand Mary Spurgeonwere incompetent to handle
their financial affairs and confined to a nursing home prior to their deaths, and there was evidence
that the defendant anticipated them to pass away morerapidly than they did. By reason of a court
making the necessary findings to support the appointment of conservator, the Spurgeons were in
need of “supervision, protection and assi stance by reason of mental ilinessor injury, developmental

3Although the court mentioned that the defendant harmed the beneficiaries of the Spurgeons’
wills, who were deprived of the proceeds of the Spurgeons residual estates they would have
received but for Chesteen’ stheft, we have not considered the heirs or legateesto be vidims because
their interests at the time were merely prospective and in futuro.
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disability or other mental or physical incapacity.” Tenn. CodeAnn. §34-11-101(7) (1996) (defining
“[d]isabled person” for purposes of conservatorship law); see also Tenn. Code Ann. 88 34-13-
101-107 (setting forth provisions for appointing conservator for a disabled person). Thus, the
Spurgeons were, virtually as a matter of law, particularly unable to resist the crime, summon help
or testify at alater date. Thus, we believe this factor was properly applied to the defendant’ s theft
conviction and is entitled to substantid weight.

Turning to the applicability of the particular vulnerability factor to the official
misconduct convidion, we find it supported by the evidence, aswell. The state has shown that at
|east some of thevictimswereminors. Asclerk and master, the defendant had control of the minors
funds because they were minors. See, e.g., Tenn. Code Ann. 8§ 35-7-208 (1996). We believe that
the defendant’ s official misconduct sentence was properly enhanced based on this factor.

Thetrial court found that the defendant abused a position of trust in committing the
offenses. See Tenn. Code Ann. § 40-35-114(15) (1997). The defendant does not challenge the
application of thisfactor to thetheft conviction. However, hearguesthat application of both factors
(4) and (15) constitutes double enhancement in both cases because thefundswere acoessible to him
by virtue of the victims' incapacity. In other words, he was in a position of conservator over the
Spurgeons' funds because they were elderly and incapacitated, and asclerk and master hewasin a
position of trust over funds, including some of which were in his official custody due to the age
and/or incapacity of thebeneficiaries. See Tenn. Code Ann. §40-35-114(15) (1997). Thisissue has
been addressed by this court in asomewhat different context with an outcome adverseto Chesteen’s
argument. See State v. Jernigan, 929 SW.2d 391, 396-97 (Tenn. Crim. App. 1996). We gply
factor (15) in the theft case and assign it moderate weight in view of the application of factor (4).

Asto the official misconduct conviction, we believe that the defendant is correct in
claiming that the use of factor (15) constitutes impermissible double enhancement because the
offense itself requires that the actor be a“clerk or clerk and master of any court,” and by virtue of
that office, he wasin a position of trust. See Tenn. Code Ann. § 18-2-105 (1994). We agree that
abuse of a position of public trust isnot an available enhancement factor for offenses that involve
mal feasance committed by public officias intheir official capacity. See Statev. David Keith L ane,
No. 03C01-9607-CC-00259, dlip op. at 9 (Tenn. Crim. App., Knoxville, June 18, 1997), aff'd on
other grounds, 3 SW.3d 456 (Tenn. 1999). The trial court misapplied this factor in the officia
misconduct case.

Although thetrial court did not enhance Chesteen’ s sentence because the amount of
money taken from the victims was particularly great, see Tenn. Code Ann. § 40-35-114(6) (1997),
de novo consideration leads us to apply this factor to the official misconduct conviction. The
undisputed evidenceisthat the defendant took in excess of $100,000; certainly, thisisaparticularly
great amount in the context of this offense. We have considered but declined to apply thisfactorto
thetheft conviction related to the conservatorship. The defendant was convicted of theft of property
valued at $10,000 but less than $60,000. The state auditors did not audit the defendant’ s handling
of the conservatorship. The state did not establish with any precision the amount taken from the
Spurgeons. There was some evidence of beginning and ending balances, but there was very little
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evidence about the amount the defendant legitimately spent from the accounts for the Spurgeons’
care. Thus, we cannot say that a preponderance of the evidence establishes that the amount taken
in the theft offense was “ particularly great.”*

The defendant dso argues that the trial court applied various non-statutory
enhancement factors. We have considered each of the defendant’s claims in context of the trial
court’ s statements at the sentencing hearing, and we are unpersuaded. The claimed non-statutory
enhancementsare, in context, ssmply comments by the court about matters that the trial court was
required to consider in arriving at the overall sentencing determination, including the length and
manner of service of the sentence and the amount of restitution to be paid.

Next, we turn to the defendant’s proffered mitigating factors. The trial court
summarily found none; however, our de novo review reveals that some measure of mitigation is

appropriate.

Thedefendant claimshisconduct did not cause or threaten seriousbodily injury. See
Tenn. Code Ann. § 40-35-113(1) (1997). We apply little weight to this factor. Asthis court has
noted, lack of serious bodily injury “is usually the case with surreptitious theft, committed outside
the context of burglary . ...” State v. Glen Adkins, No. 113, dlip op. at 6 (Tenn. Crim. App.,
Knoxville, Feb. 16, 1989). Moreover, thefact that the defendant did not contemplate physical harm
pales in comparison to thevery significant amount of money hestole from hisvictims. See State
v. Bilbrey, 816 SW.2d 71, 77 (Tenn. Crim. App. 1991).

Chesteen al so advocates that he should recave the benefit of mitigation because he
was motivated to commit hiscrimesin order to provide himself and hisfamily with necessities. See
Tenn. Code Ann. § 40-35-113(7) (1997). Therecord reflectsthat the defendant supported hiswife
and her three children on his salary which began at around $21,000 and ended at around $38,000to
$39,000. During some of the earlier years that the defendant earned these wages, his wife worked
asan apartment manager, earning $900 amonth and having the privilege of afreeapartment. Inlater
years, the defendant’ swifewasunableto work. Thethree children attended college, one graduating
and the other two finishing all but afew hours needed for graduation. Chesteen testified about his
basic household expenses for utilities, housing and telephone service, and it is apparent that they

*We acknowledge that theft isagraded offense, and application of this enhancement factor
isnormally inappropriate. See State v. Grissom, 956 S.W.2d 514, 518 (Tenn. Crim. App. 1997).
Although the state's evidence fails to point to any exceptions to this general rule, we have found
exceptionsin proper circumstances. See, e.q., State v. Johnnie Shane Capley, No. M1999-00353-
CCA-R3-CD, slipop. at 7-8 (Tenn. Crim. App., Nashville, Dec. 29, 1999); State v. Mason Thomas
Wilbanks, No. 01C01-9804-CR-00184, slip op. a 8 (Tenn. Crim. App., Nashville, May 21, 1999);
State v. Brenda Kay Keefer, No. 03C01-9709-CC-00413, dlip op. a 5-6 (Tenn. Crim. App.,
Knoxville, Feb. 10, 1999); Statev.BarbaraD. Frank, No. 03C01-9209-CR-00303 (Tenn. Crim. App.,
Knoxville, Dec. 22, 1993).
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required a substantial portion of his paycheck apart from other expenses about which he did not
testify, such as transportation, groceries, clothing and household necessitiesfor hisfamily of five.
The defendant testified that he began taking the Spurgeons money due to persona financial
pressures and that the expenses were of a day-to-day nature, as opposed to extravagances. He also
testified that he wanted the three children to have agood and happy start in life, although he did not
want them to have alavish lifestyle. Thestate’ saudit relativeto the official misconduct conviction
detailsan extensivelisting of Chesteen’ suse of thosefunds. Numerous medical expensesarelisted,
althoughit isnot clear whether thesewere expenses of the Chesteen family or the Spurgeons. There
are paymentsto thetelgphone company, theutilitiescompany, “ Car Care,” agrocery store, Wal-Mart
and other entitieswhich might fairly be construed asnecessities. However, there are also payments
for pager service, internet service, cellular phone service and cabletelevision, all of whichfdl short
of this court’ sinterpretation of necessities. On balance, we believe the defendant has marginally
established that this factor should be applied to his convictions; however, we afford it only slight
weight. See State v. Gene Gruzella, No. 01C01-9401-CC-00002, slip op. at 7 (Tenn. Crim. App.,
Nashville, Aug. 23, 1994) (focus should be on motivation for the crime, as opposed to manner in
which proceedswerespent); Statev. IreneHale, No. 287, dlipop. at 4 (Tenn. Crim. App., Knoxville,
July 11, 1989) (defendant who forged checks for Christmas gifts and food entitled to mitigation
under prior sentencing act because expenditures were for necessitiesfor her family). But cf. State
v. Michael Bellew, No. 02C01-9510-CC-00324, slip op. at 6 (Tenn. Crim. App., Jackson, Feb. 27,
1997) (factor properly reserved for “individuals who, because of their destitution, choose to steal
bread, milk, or other basic necessities for their children or themselves due to their dire
circumstances”).

Chesteen al so claimshis sentences shoul d be mitigated becausehewas suffering from
amental or physical condition that significantly reduced his cul pability for the offenses. See Tenn.
Code Ann. §40-35-113(8) (1997). Particularly, heclaimshe had astressful homesituation, suffered
from anxiety and depression, and wastaking Prozac, which may impair judgment and thinking. We
have reviewed the medical and psychiatric evidence presented by the defendant, and we fail to see
that this factor should be applied. While the defendant may have suffered stress as the head of his
household prior to beginning his unlawful activities, by all indications it appears that his physical
and mental health began declining after, and perhaps because of, his crimes. Furthermore, he has
offered no evidenceto demonstrate acause and effect rel ationship between his psychiatric mdadies,
the medication he took, and how they served to render him less culpable. See State v. Marsha
Trentham, No. 03C01-9811-CC-00405, slip op. at 9 (Tenn. Crim. App., Knoxville, Nov. 10, 1999)
(factor not applied to defendant who had stressful homelifeand needed mental health treatment after
the offense because there was no evidence that mental illness played a part in the offense itself);
State v. Treva Strickland, No. 03C01-9611-CC-00427, slip op. at 10-11 (Tenn. Crim. App.,
Knoxville, Dec. 16, 1997) (factor (8) did not apply in part due to defendant’ s failure to prove how
alleged mental condition served to significantly reduce culpability). But cf. State v. William J.
Boylan, No. 01C01-9206-CC-00202, dlip op. a 5 (Tenn. Crim. App., Nashville, Jan. 21, 1993)
(depression, anxiety and suicidal ideation considered under mitigating factor (8) although they did
not explain or justify the defendant’s criminal conduct), perm. app. denied (Tenn. 1993).

Next, Chesteen implores the court to mitigate his sentences under the “catchdl”

-8



provision of the mitigation statute. See Tenn. Code Ann. § 40-35-113(13) (1997). He claimswe
should consider his remorse, the death of his father when the defendant was eight, his mental and
physical maladies,” and his lack of aprior criminal record.

Remorseis, indeed, a proper mitigating factor if established by the evidence. State
v. Williamson, 919 SW.2d 69, 83 (Tenn. Crim. App. 1995). We are persuaded by the defendant’ s
proffered remorse. The defendant and other witnesses, aswell asletters written by the defendant’s
acquaintances attested to hisremorse. He testified that his health has deteriorated at least in part
becauseof hisactions. Theclaim of deteriorating healthiscorroborated by other evidence of record.
On de novo review, we give moderate mitigating weight to the defendant’s claim of remorse®

We acknowledge that the death of a defendant’ s parent when the defendant isyoung
may be amitigating factor where appropriate. See Statev. Moss, 727 S.W.2d 229, 240 (Tenn. Crim.
App. 1986). However, we fail to see its propriety in this case. Granted, the defendant’s sister
testified that she and the defendant began working as children to earn money, and their lifestyle as
children was spartan. However, thedefendant camebefore the court for sentencing asa39-year-old
man who had assumed family responsibilities of his own some twenty yearsearlier. A high school
teacher testified about his maturity as a student. By the accounts of many, the defendant led an
exemplary life save histransgressionsinthiscase. Given Chesteen’ sapparent positive devel opment
and maturity into adulthood despite hardship and the lack of a father, we decline to afford any
mitigation for hisfather’s death.

Chesteen a'so commends his poor mental and physical health to us as a mitigating
factor. He has not explained, however, how his ill health equates with mitigation. See State v.
Anthony Raymond Bell, No. 03C01-9503-CR-00070, slip op. at 6 (Tenn. Crim. App., Knoxville,
Mar. 11, 1996), perm. app. denied (Tenn. 1996). It appears that the defendant’ sill health may be
of hisown making due tohisanxiety over thewrongdoing for which he stands before the court. We
have already considered his remorse a mitigating factor, and we believe any weight that might
arguably beappropriatefor mitigation dueto poor health hasbeen accountedfor in our consideration
of remorse.

Finally, the defendant seeks mitigation because he has no prior criminal record. A
court may, but is not required to, consider this factor in mitigation. See State v. Williams 920

He points to evidence of depression, anxiety, high blood pressure and ulcers.

®The state questions thesincerity of the defendant’ s remorse because he had not at the time
of the sentencing hearing made any vduntary restitution payments to hisvidims. In light of the
evidence that the defendant had been through bankruptcy proceedings, had been unemployed for
several months after hisemployer learned about these offenses, had worked for asignificant period
of time earning approximately $8.00 per hour, and the fact that adversarial civil proceedings were
pending, we decline to draw any inferences from the defendant’s lack of voluntary restitution
payments.
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SW.2d 247, 261 (Tenn. Crim. App. 1995). In this case, however, Chesteen’s criminal conduct
spanned a period of many years and involved ongoing, surreptitious theft which he accomplished
and concealed by mantaining “unofficial” bank acoounts, destroying records, and obtaning
fraudulent court ordersthrough deception of judges. Giventhesecircumstances, wedeclineto afford
any mitigation for lack of aprior criminal record.

Thus, enhancement factors applicableto thetheft convictionare(3), (4) and (15), and
themitigating factorsare (1), (7) and (13). For the official misconduct conviction, the enhancement
factors are (3), (4) and (6), and the mitigating factors are (1), (7) and (13). Upon balancing these
factors, we believe the comparatively lesser weight of the mitigating factorsisfar exceeded by the
weightiness of the enhancemert factors, espeaally factors (3) and (4). Thus, we arrive at six-year
sentences for the two convictions, imposed to be served concurrently.

2. Manner of Service

Next, we consider the manner of sentence service The defendant came before the
court as a presumed favorable candidate for aternative sentencing. See Tenn. Code Ann. §
40-35-102(6) (1997). This presumption may be rebutted, however, by evidence to the contrary. 1d.
Such "evidence tothe contrary” is demonstrated by proof that

(A)  Confinement is necessary to protect society by restraining a defendant who has a
long history of criminal conduct;

(B) Confinement is necessary to avoid depreciating the seriousness of the offense or
confinement is particularly suited to provide an effective deterrence to otherslikely
to commit similar offenses; or

© M easures|essrestrictive than confinement havefrequently or recently been applied
unsuccessfully to the defendant . . . .

Tenn. Code Ann. § 40-35-103(1) (1997).

The defendant is eigible for a community corrections sentence or a sentence
involving probation, athough the record reflects that community corrections placement is not
availablein Cocke County. See Tenn. Code Ann. § 40-36-106(a) (1997) (eligibility standards for
community corrections, including defendants* convicted of property-related” offenses); Tenn. Code
Ann. § 40-35-303(a) (generally establishing eligibility for probation when “the sentence actually
imposed . . . is eight (8) yeas or less’). Also, when a defendant is eligible for probation, a
sentencing court shall “automatically” consider ordering probation for the entire sentence or “as a
part of its sentencing determination.” Tenn. Code Ann. § 40-35-303(b) (1997). Unlike the
presumption of favorable candidacy for alternative sentencing in general, a defendant bears the
burden of demonstrating the suitability of probation, in particular. State v. Bingham, 910 SW.2d
448, 455 (Tenn. Crim. App. 1995). To meet that burden, the defendant must show that probation
will “subserve the ends of justice and the best interest of both the public and the defendant.” 1d. at
456 (citation omitted).

It is beyond question that factors (A) and (C) of section 40-35-103(1) do not apply
to this defendant, who has no prior criminal history. Therefore, only factor (B), necessity to avoid
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depreciating the seriousness of the offense or the need to provide deterrence to others, providesthe
only possiblebasisfor overcoming the presumption of favorable candidacy for alternative sentencing
and for imposing confinement. The need for deterrence must be demonstrated by the proof of
record. See, e.q., Statev. Ashby, 823 S.W.2d 166, 170-71 (Tenn. 1991); Statev. Zeolia, 928 SW.2d
457, 461 (Tenn. Crim. App. 1996).

We conclude that the need to avoid depreciding the seriousness of the offenseisan
appropriatebasisfor imposing asentenceinvolving confinement. The circumstances of the offense
cannot be used as the sole basis for denying an alternative sentence unless they are “especialy
violent, horrifying, shocking, reprehensible, offensive, or otherwise of an excessive or exaggerated
degree.” Statev. Housewright, 982 SW.2d 354, 357 (Tenn. Crim. App. 1997) (citations omitted),
perm. app. denied (Tenn. 1998). Upon de novo consideration, the evidence supports a conclusion
that the offenses in the present caseare excessive. The defendant stole very large sums of money
from elderly, incapacitated |adies over whose funds he served as conservator and from children and
others whose funds were entrusted to him as a public servant. He maintained secret accounts,
prepared and presented fraudulent orders to the court, and destroyed incriminating records. His
conduct went on for aperiod of several years. Cf. Statev. Debra L. Trotter, No. 02C01-9811-CR-
00347, dlipop. at6-7 (Tem. Crim. App., Jackson, Dec. 30, 1999) (defendant’ scriminal conductwas
“excessive” where she presented and paid fraudulent invoices through employe’ s account well in
excessof $100,000 over three-year period) (Hayes, J., dissenting on denia of alternative sentencing).
But cf. State v. Grissom, 956 S.W.2d 514, 520 (Tenn. Crim. App. 1997) (although theft of almost
$30,000 from employer was serious, circumstances did not rise to level of outweighing al other
factorsin favor of alternative sentencing). Accordingly, we conclude that the circumstances of the
offense overcome the section 40-35-102(6) presumption of favorable candidacy for alternative
sentencing and support the imposition of ameasure of confinement. See Statev. Yvette S. Almon,
No. 02C01-9711-CR-00434, dlip op. at 8 (Tenn. Crim. App., Jackson, Dec. 30, 1999); State v.
Bingham, 910 SW.2d 448, 456 (Tenn. Crim. App. 1995).

In the present case, however, the record reflectsthat partial probaion isin the best
interestsof the public. To besure, the defendant manipulated the courtsinorder to defraud innocent
persons, and accordingly, some confinement serves the ends of justice. On the other hand,
confinement for the duration of the sentence seriously hampersthe public interest in seeing that the
defendant’ svictimsarereimbursed for their losses. Accordingly, we conclude upondenovoreview
that a sentence of split confinement isappropriateinthiscase. Thesix-year effective sentence shall
be served as follows: one year in continuous confinement, followed by fourteen years probation’ ®

"Theoneyear of continuous confinement hereby imposed establishesarel ease eligibility date
that arrives nine and one-half months sooner than thereleaseeligibility datefor the six-year sentence
asimposed by thetrial court. See Tenn. Code Ann. § 40-35-112(a)(3) (1997).

®Thestate concededat oral argumentthat asentence of some confinementcoupled with some
probation was an equitable resolution. In balancing the circumstances of the offense with the
Sentencing Act’sgoal of providing for restitution of victims where possible, we agree. Cf. Statev.
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See Tenn. Code Ann. 8§ 40-35-306(a) (1997) (prescribing probation “for a period of time up to and
including the statutory maximum time for the class of the conviction offense); Tenn. Code Ann. §
40-35-112(c)(3) (1997) (establishing fifteen years as the maximum sentence for Class C felonies
(Rangelll)). Thelengthy period of probation will accommodate ameaningful opportunity to make
restitution, an issue addressed in the next section of this opinion.

3. Restitution.

Having considered the manner of service of the sentence, we move onto theissue of
restitution. Thetrial court’s judgments and the transcript of the sentencing hearing reflect that the
court ordered no restitution for the theft conviction and restitution of $101,821.73 to be paid to the
office of the clerk and master for the official misconduct conviction.

The amount of restitution a defendant is ordered to pay as a condition to probation
must be based upon the victim's pecuniary loss and the financial condition and obligations of the
defendant. Tenn. Code Ann. § 40-35-303(d)(10), -304(d) (1997); State v. Smith, 898 SW.2d 742,
747 (Tenn. Crim. App. 1994). In such acase, thetrial court must determine the actual |oss based on
realistic values, the amount of restitution need not equal or mirror the exact pecuniary loss of the
victim, and the trial court must consider the defendant’s ability to pay given his current means and
hislikely ability topay in thefuture. Smith, 898 S\W.2d at 747. The amount of restitution ordered
asaconditiontoprobation must bereasonable and onethat the defendant can reasonably be expected
to pay during his probetionary period. Tenn. Code Ann. 8 40-35-304(d) (1997); Smith, 898 S.\W.2d
at 747.

At the outset, we discern errors of law inthetrial court’sjudgments asthey relate to
the matter of restitution. In the official misconduct conviction, restitution was not available to the
trial court in conjunction with a sentence of total confinement. State v. Davis 940 S.W.2d 558
(Tenn. 1997). Davisholdsthat, based on the sentencing law asit existed for crimescommitted prior
toJuly 1, 1996, restitution could not be ordered when total confinement wasimposed. 1d. at 561-62.
Substantially all of the defendant’ s clerk and mager theftsoccurred beforethe July 1, 1996 effective
date of the amendment to Code section 40-35-104 which changed the law to allow for restitution
ordersin total confinement sentences. Seeid. at 561, n. 6; Tenn. Pub. Actsch. 669 (effective July
1, 1996) (amending Tennessee Code Annotated section 40-35-104(c)). Thus, Davis appliesto the
bulk of the clerk and master thefts.’

Lynda Gayle Kirkland, No. 03C01-9606-CR-00248, dip op. at 8-9 (Tenn. Crim. App., Knoxville,
Feb. 12, 1997) (trial court set length of sentence at eight years rather than more lengthy term so that
defendant would be eligible for probationary sentence coupled with payment of restitution).

*The record does reflect that the defendant took $16,217.23 of Mantooth’sfunds on August
29, 1996, two days before leaving office and two months after the amendment to Code section 40-
35-104(c).
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Inthetheft case, thetrial court’ serror isthefailureto order restitution. The court was
not hampered by Davis in ordering both total confinement and restitution. Davis was predicated
upon the restitution provisions of the general sentencing law. See Davis, 940 SW.2d at 561.
However, restitution in theft casesis mandated and controlled by aspecificprovision found in Code
section 40-20-116(a):

Whenever a felon is convicted of stealing or feloniously taking or

receiving property, or defrauding another thereof, the jury shall

ascertainthe value of such property, if not previously restored to the

owner, andthecourt shall thereupon, order therestitution of property,

and in case this cannot be done, that the party aggrieved recover the

value assessed against the prisoner, for which execution may issueif

necessary.

Tenn. Code Ann. § 40-20-110(a) (1997). This provision requiresthat upon the defendant’ swaiver
of jury trial, the court establish an amount of restitution for the defendant to pay.

We have now imposed sentences involving probation, and the Davis limitation no
longer attendsthe offidal misconduct conviction. Thus, regitution isin order on both convictions.
Because the sentences as originally imposed did not involve probation, and the trial court was not
required to make the section 40-35-304(d) determinations about the defendant’ s alility to pay, the
record containsno findingsinthis regard. Moreover, although the record reflects the defendant’ s
current income, it contains no evidence about the defendant’ s current expenses. Obvioudly, thetrial
court made no findings about the unreimbursed| ossesinthetheft cases, and we cannot discern those
losses on the existing record. Because we cannot conduct necessary de novo determinations on the
record, the case must be remanded to the trial court with instructions to fulfill its datutory
requirements establishing appropriate amounts of restitution.

In determining restitution in the theft case, the trial court should be avare of a
distinction between the sanction of levy upon execution provided in Code section 40-20-116(a) and
restitution as a condition of probation pursuant to section 40-35-304. Even though section 40-20-
116 is not a part of the Criminal Sentencing Reform Act of 1989, it provides for an order of
restitution in theft cases, and section 40-35-304 in the sentencing act permits, but does not require,
that restitution be made a condition of probation. However, we believe that to the extent that the
trial court wishes to impose restitution as a condition of probation, whether the restitution itself is
authorized by the sentencing act or mandated by section 40-20-116(a), the court must comply with
the provisions of the sentencing act and Smith relative to the amount being reasonable and based
upon the defendant’ s financial ability. See Smith, 898 S.W.2d at 747; Tenn. Code Ann. § 40-35-
404(d) (1997) (court shall consider “thefinancial resourcesand future ability of the defendant to pay
or perform”). Nevertheless, if this determination leadsthe court to egablish an amount of restitution
that is less than the theft victim’'s pecuniary loss, section 40-20-116(a) contemplates the court
establishing the deficiency amount —that is, the difference between the amount that is ordered as a
condition to probation and the total amount of the loss. This deficiency amount is subject to
collection by execution as in the case of ajudgment.

Section 40-20-116(a) allows for the restitution of property “not previously restored
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to the owner,” and section 40-35-304(b) speaks of thevictim’s“pecuniary loss.” Thus, in the theft
case, thetrial court on remand must endeavor to ascertain thevictims' loss after giving credit for the
funds restored to the victims' accounts by the defendant.

We know that the trial court’s task with respect to restitution under the probation
provisions is to establish the amount of loss and determine the defendant’ s future ability to pay.
Tenn. Code Ann. 8 40-35-304(d) (1997). Werecognizethat theimposition of ayear of confinement
might result in the defendant losing his current position of employment and might make hisfuture
ability to pay difficult todetermine. However, we remind the partiesthat Code section 40-35-304(f)
providesthat either party - or avictim - may goply “at any time” to the sentencing court to “ adjust
or otherwisewaive payment . . . [of] restitution or any unpaid. . . portion thereof.” Tenn. Code Ann.
§ 40-35-304(d) (1997). The section empowers the court, upon notice and hearing, to make
appropriate future adjustments to the restitution provisions of the sentencing order.

4. Judicial Diversion.

The defendant’ sremaining appel lateissueiswhether thetrial court erred in denying
judicia diversion. With respect to judicial diversion, the Sentencing Reform Act of 1989 provides
in pertinent part:

If any person who has not previously been convicted of a felony or a Class A
misdemeanor is found guilty or pleads guilty to . . . aClass C, D, or E felony, the
court may, without entering a judgment of guilty and with the consent of such
person, defer further proceedings and place the person on probation upon such
reasonable conditions as it may require and for a period of time not less than the
period of the maximum sentence . . . of the felony with which heis charged. . . .
Tenn. Code Ann. § 40-35-313(a)(1) (1997). Thisprocedure, commonly known asjudicial diversion,
issimilar to pretrial diversion; however, judicial diversion follows a determination of guilt and the
decision to grant diversion rests with the trial court, not the prosecutor. State v. Anderson, 857
S.w.2d 571, 572 (Tenn. Crim. App. 1992).

Tennessee Code Annotated section 40-35-313 does not entitle the accused to the
presumption of favorable candidacy created by Tennessee Code Annotated section 40-35-102(6).
Thelower court'sdenia of judicial diversionissubject to reversal on appeal onlyif that court abused
its discretion. State v. Hammerdey, 650 SW.2d 352, 356 (Tenn. 1983). When a defendant
challenges the denial of judicial diversion, we may not revisit theissue if the record contains any
substantial evidence supporting thetrial court'sdecision. Id.; Statev. Parker, 932 SW.2d 945, 958
(Tenn. Crim. App. 1996).

In determining whether to grant judicia diversion, the trial court must consider
@ the accused's amenability to correction,
(b) the circumstances of the offense,
(© the accused's criminal record,
(d) the accused's social history,
(e the accused's physical and mental health,
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()] the deterrence value to the accused as well as others, and
(9) whether judicial diversion will servethe interests of the public aswell asthe
accused.

Parker, 932 SW.2d at 958; State v. Bonestel, 871 S\W.2d 163, 168 (Tenn. Crim. App. 1993).
Moreover, the record must reflect that the court has weighed all of the factors in reaching its
determination. Bonestel, 871 SW.2d at 168 (citations omitted). The court must explain on the
record why the defendant does not qualify under its analysis, and if the court has basal its
determination on only some of the factors, it must explain why these factors outweigh the others.
Id.

In thiscase, although thetrial court denied judicial diversion, it failed to addressthe
issue on therecord. However, wediscern from the record that substantial evidence existsto support
thedenia of judicial diversion. See Statev. Electroplating, 990 SW.2d 211, 229 (Tenn. Crim. App.
1998).

The factors weighing in favor of divasion include Chedeen’s amenability to
correction as evidenced by his remorse and support of family and friends, his lack of a crimind
record, and his positive socia history of living a productive lifestyle over the years aside from
committing these offenses. We consider the status of his physical and mental health to be a neutral
consideration in this case because it is not reflective positively or negatively on his likelihood of
success on a diversionary program, and ultimately, rehabilitation. Likewise, we consider the
deterrence vdue to the accused and others to be a neutral consideration. Weighing negatively for
diversion are the circumstances of the offense and the interests of the public and the accused. We
are particularly concerned about the aggravated nature of the defendant’ s crimes in that they took
place over acourseof years, involved fraud upon the courts, destruction of records, and covert bank
accounts. When the circumstances of the offense are considered in connection with the interests of
the public in seeing meaningful punishment meted out for a crime involving large sums of money
taken in the manner aswas dore here, itisclear that the public’ sinterests are not served by judicial
diversionin this case. Morever, it would beillogical to grant a defendant who was not entitled to
a grant of full probation an even more favorable form of punishment in the form of judicia
diversion. Thus, the interests of the defendant are not best served by diversion. We conclude that
the factors weighing against diversion are far weightier than those favoring diversion. For this
reason, the trial court did not abuse its discretion in denying judicial diversion.

Conclusion
In summary, we affirm the length of the six-year effective sentences but modify the
manner of service to one year’s continuous confinement followed by a probationary period of

fourteenyears, reversethetrial court’sdeterminationsregarding restitution, remand to that court for
a determination of proper restitution, and affirm the trial court’s denial of judicial diversion.
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