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Circuit Court denying his petition for post-conviction relief. The pog-conviction court in a
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OPINION
Background

The Appellant was convicted for one count of felony murder and one count of especially
aggravatedrobbery. Thetrial court sentenced theA ppellant to consecutive sentences of lifewithout
the possi bility of parole for the felony murder conviction and to thirty-five years as a Range Il,
multiple offender for the especialy aggravated robbery conviction. These convictions and
sentences were later affirmed on direct gppeal. See State v. Tarran Kyles No. 02C01-9807-CC-
00203 (Tenn. Crim. App. at Jackson, July 15, 1999), perm. to appeal denied, (Tenn. Nov. 29, 1999).




On July 14, 2000, the Appellant timely filed a pro se petition for post-conviction relief,
aleging that his appellate counsel was ineffective for failing to argue on appea the lack of
independent corroboration of accomplice testimony required to support his conviction! On July
21, 2000, the post-conviction court entered apreliminary order summarily dismissngthe Appellant’s
petition upon grounds tha the Appellant’s issue of accomplice corroboration was previously
determined on direct appeal and, thus, could not be relitigated in a post-conviction proceeding. On
August 23, 2000, the Appellant filed his notice of appeal. The Rues of Appellate Procedurerequire
that a notice of appeal be filed within thirty days after the entry of the judgment from which the
defendant isappealing. Tenn. R. App. P. 4(a). The Appellant filed his notice of appeal more than
thirty days after the order dismissing his petition was entered; thus, rendering it untimely.
Notwithstanding, this court may waive an untimely filing of a notice of appeal "in the interest of
justice." See State v. Scales, 767 SW.2d 157 (Tenn.1989); see also Tenn. R. App. P. 3(e) & 4(a).
In this case, we waive the filing requirement and choose to address the issues raised by Appellant.

TheAppelant first argueson appeal that hereceived ineffective assistance of counsel at trial.
He assigns numerous factual grounds for ineffectiveness, including: (1) failure to interview
witnesses, (2) failureto submit articles of clathing of victimfor “hair and blood analysis,” (3) failure
to object to hearsay evidence, (4) failure to properly cross-examine withesses at trial, (5) failure to
“filemotion to produce physical evidence,” and (6) trial counsel erred in advising petitioner “not to
testify in his own defense.” As previously noted, the Appellant’ sallegationsin his petition before
the post-conviction court focused solely uponineffectiveness of appel late counsel while Appellant’s
argument on appeal focuses upon ineffectiveness of counsel at trial and upon entirely different
reasons and factual grounds. Thiscourt’s review isgppellate only. Tenn. Code Ann. § 16-5-108.
Thus, we are precluded from reviewing issues of fact which have been raised for thefirst time upon
appeal. See Tenn. R. App. P. 36; Butler v. State, 789 S.W.2d 898, 902 (Tenn. 1990).

Second, the Appellant argues on appea that his conviction was based on the
“unconstitutional failure of the prosecution to disclose excul patory evidence, citing as authority
Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194 (1963)." The evidencereferred to by the Appellant
consistsof “articlesof clothing” worn by the accomplicewhich wereforwarded to the FBI crimelab
for forensic testing. No testing of these “articles” was conducted by the FBI. Relief under Brady
is not available unless the Appellant can establish that the evidence improperly withheld was
material to the defendant. State v. Edgin 902 S.W.2d 387, 389 (Tenn. 1995). Because testing on
the articles was never completed, there is no showing that the evidence was exculpatory to the
Appellant or material to the defense. Thisissue iswithout merit.

Third, the Appellant contends that the State failed to furnish “Jencks Act” material at trial.
The Post-Conviction Act provides a method by which a defendant may challenge a conviction or
sentence for violation of astate or federal constitutional right. Tenn. Code Ann. 8 40-30-203. The

1In his petition, the Appellant alleges: “ Simply, counsel waived opportunity to expound upon the one point
of law through which the Petitioner’s conviction could not stand, the fact that the Petitioner/Appellant/Defendant’s
identity was never corroborated, yet never mentioned this fact in the appellate brief to any detail.”
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requirement that the State produce statements of witnesses under the provisions of Tenn. R. Crim.
P. 26.2, commonly referred to as Jenck’s material, confers a procedura right as opposed to a
constitutional right. Accordingly, this claim, even if valid, is not cognizable in a post-conviction
proceeding.

Fourth, the Appellant argues that his petition for post-conviction relief should be granted
based on “newly discovered evidence.” Spedfically, helists various witnesses who are willing to
testify that his co-defendant, Roy Easley, admitted to being the person who killed thevictim. Again,
a petition for post-convictionislimited to constitutional error. Tenn. Code Ann. § 40-30-217(a)(1);
but see Tenn. Code Ann. 8 40-30-217(a)(2)(apetitioner may fileamotioninthetrial court to reopen
thefirst petition for post-conviction relief wherethe claimin themotionisbased upon new scientific
evidence establishing that the petitioner is actually innocent of the offense or offensesfor which the
petitioner is convicted). In the present case, the newly discovered evidence constitutes neither
scientific proof nor constitutional eror. Assuch, thisissue is also without merit.

Finaly, the Appellant again on appeal challenges the sufficiency of the convicting evidence
contending that, “ A verdict of guilty andreasonabledoubt clearly existedinthiscase.” Specifically,
he argues at length that his conviction was based solely “ upon the testimony of aco-defendant” and
that no evidence was presented at trial to prove accomplice corroboration.

An action for post-conviction relief isacollateral proceeding rather than an appeal fromthe
underlying judgment of conviction. It may not serve as a substitute for adirect appeal. Rulingson
issues that were previously raised at trial or on direct appeal and issues that could have been raised
in earlier proceedings but were nat, are ordinarily deemed waived. Tenn. Code Ann. § 40-30-
206(f)(g)(h). Principles of waiver and issues previously determined narrow the range of issues
available to a post-conviction petitioner to “an abridgement of any right guaranteed by the
Constitution of Tennessee or the Constitution of the United States.” Tenn. Code Ann. § 40-30-2009.

In the direct appeal of this case, a panel of this court held:

[W]e conclude that [Easley’s] testimony is sufficiently corroborated. . .. The
corroboration of Mr. Easley’ s testimony showed that the defendant went with Mr.
Easley to the victim’s house to obtain money, that the defendant was in the house
when the victim was killed, and that the defendant watched the stolen items while
Mr. Easley searched for abuyer. From this corroboration, thejury could rationdly
conclude beyond a reasonable doubt that Mr. Easley testified truthfully about the
defendant’ s involvement and that the defendant was guilty of felony murder and
especially aggravated robbery.

State v. Tarran Kyles No. 02C01-9807-CC-00203 (Tenn. Crim. App. at Jackson, July 15, 1999),
perm. to appeal denied, (Tenn. Nov. 29, 1999). Becausetheissue of sufficiency of the evidenceand
the underlying issue of corroboration of accomplice testimony was previously determined on direct
appeal, thisissue may not again be relitigated in a post-conviction proceeding.
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For the reasons stated, we affirm the judgment of the Madison County Circuit Court
dismissi ng the Appel lant’ s post-conviction petition without an evidentiary hearing.

DAVID G. HAYES, JUDGE



