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OPINION

Thiscasearisesfromthe January 30, 1998 shooting death of 23-year old Michael Hite
and the nonfatal shooting of 27-year old Mark Allen. The shootings occurred in the early morning
hours at thetrail er res dence of Hiteand Jeremy Stakley, located in McMinn County. The evidence
is undisputed that the same .38 caliber revolver was used in both shootings. It is also uncontested
that the defendant, Chris Haire, was Hite' s assailant and that John Newberry was Allen’ s attacker.



The defendant and Newberry were charged with first degree, premeditated murder of Hite and with
attempted first degree murder of Allen.

The defendant was tried in 1999 separatdy from Newberry.® Thetheory of defense
with regard to the Hite shooting was that the defendant, who was 20 years old, was extremely
intoxicated and that the revolver accidently discharged as the defendant was offering to show it to
Hite. There were no eyewitnesses to that shooting, which occurred in Hite's bedroom inside the
trailer. Asfor Allen, who was shot by Newberry outsidethetrailer in his Jeep vehicle, the defendant
disavowed any knowledge of Newberry's intentions before the shooting and denied assisting
Newberry. Anintegral part of the defense theory was that the victims and the assailants knew each
other on a friendly basis, such that the defendant had no mative to harm Hite. According to the
defense, Newberry and the defendant had gone to the trailer only to sell or trade the gun for
marijuana.

Not surprisingly, the stat€ s evidence and the defendant’ s evidence at trial sharply
conflicted, particularly with regard to the defendant’ spurpose and motivein goingtothetrailer. Dee
Dee Miller, who was a friend of the defendant and his wife, testified for the state about the
defendant’ sactionsand demeanor during the evening beforethe shooting. Miller and another friend,
Ashley Cranfidd, went to the defendant’s residence around 12:00 midnight in response to a
telephone call from Heather Haire, the defendant’s wife. The defendant, Ms. Haire, and John
Newberry wereinthekitchen when Miller and Cranfield arrived. Miller testified that Ms. Hairewas
crying and that the defendant was yelling and cussing at her.

In Miller's opinion, the defendant was very intoxicated, and at one point the
defendant confronted his wife and asked if she was “going with these f------ bitches.” Miller took
Ms. Haire downstairs to find shoes so the three women could leave. As Miller headed for the
kitchen door, Newberry, who also appeared highly intoxicated, pulled agun out of hispants. Miller
inquired what he was doing with the gun; she also told him that he did not need the gun and
expressed her concern that someone would get hurt. Newberry assured her that the gun was
unloaded, but Miller prevailed upon him to allow her to take the gun and have Ms. Hairereturn it
later. Ms. Haire left with Miller and Cranfield. Cranfield took Miller home, and Ms. Haire and
Cranfidd adjourned to Cranfield’ shouse. Miller knew nothing about the shooting until around 7:00
am., when Cranfield called to tell her what had happened.

Ashley Cranfield, who also wasafriend of the defendant and hiswife, testified about
the call from Ms. Haire requesting that Cranfield and Miller come get her. Ms. Haire was crying,
and Cranfield could hear the defendant in the background yelling. Cranfield corroborated Miller’'s
account of what happened at theHaireresidence. The defendant seemed “ very drunk” to Cranfield,
and she could not get the defendant to explain why he was upset and yelling. She saw Newberry
hand a gun to Miller as they were leaving. Later, a Cranfield's home, Ms. Haire receved a
telephonecall. Asaresult of that conversation, Cranfield drove back to the Haireresidence, where

! The record before us does not indicate the disposition of the charges against Newberry.
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shereturned thegunto Newberry. Cranfidd again left, and the defendant’ swife stayed with her that
night.

The state called the defendant’ s wife, Heather Haire, to testify and was allowed to
treat her asahostile witness. Ms. Haire affirmed that she had no plansto divorce the defendant to
whom she had been married for approximately two and one-half years. She denied that there were
marital problemsaround thetime of the shootings, but she had given astatement to the police shortly
after the offenses in which she related that about two weeks before the shootings, her husband had
accused her of having an affair with one of the victims, Mark Allen.

Ms. Haireoffered abenign account of theevening’ sevents. Shetestified that shewas
not feeling well that evening. Newberry cameover to visit, and he and the defendant were drinking.
The defendant had the radio turned up to aloud volume. Also, he was playing a Nintendo football
game, which was causing him to curse. Ms. Haire testified that she wanted to |eave because she
could not get any rest, so shecalled Cranfield. Theloud musicwasbothering her, and the defendant
was getting on her nerves by tickling her and picking on her. She denied that the defendant was
cursing her that evening, and she further denied that the defendant had ever threatened her.

Regarding the handgun, Ms. Haire testified that it belonged to Newberry. She had
not known the defendant to carry agun. She remembered that Newberry called Cranfield' s house
later asking for thegun to bereturned. She denied that the defendant got on the phone and made the
same demand for the gun. Newberry said that if they did not return the gun, hewould come and get
it. Cranfidd did not want Newberry and/or the defendant to show up drunk at her house and perhaps
wake up her mother. Therefore, Ms. Haire and Cranfield drove to the defendant’ s house with the
gun; Ms. Haire waited in the car while Cranfield took the gun inside the house.

Turning to the scene of the shootings, the state’ sevidence showed that ontheevening
of January 29, numerous people had stopped by Hite's and Stakley’ strailer to drink beer and visit.
As the evening wore on, people started leaving, and Hite went to bed. Two of the guests, Mark
Allen and Barry Wade, opted to stay and sleep on the sofasleeper. Stakley was at work and was not
expected back until later that morning.

Around 3:00 a.m. on January 30, Allen and Wade were awakened by pounding on
thetrailer door. Wade opened the door, and the defendant and Newberry entered. Both Allen and
Wadetestified that the defendant and Newberry appeared intoxicated but not hostile or threatening.
The defendant wanted to know what time Stakley would be back, and Allen told him 7:30 or 8:00
am. The defendant had a gun with him. He showed it to Allen and wanted to know what Allen
thought about it, but before Allen could examine the gun, the defendant put it back in his pocket.

Allen and Wadewanted to go back to sleep, but because thedefendant and Newberry
were there, Allen and Wade decided to dress and return to their homes. Before they could do so,
Hite emerged from his bedroom and walked through on hisway to use Stakley’ s bathroom; Hite's
toilet apparently was broken at the time.



Hite spoke briefly to the defendant and to Newberry and returned to his bedroom.
Allen testified that they watched television for awhile. At some point, Newberry asked the
defendant, “Chris, you ready to G-O?" The defendant stood up, and as he attempted to walk he
knocked over alamp. The defendant tried to pick up the lamp and put it back, but he could not.
Allenrelated that hefinally helped the defendant pick up thelamp. The defendant then * stumbled”
into the bathroom. When the defendant emerged he began pacing between the bathroom and Hite's
bedroom. Allen and Wade began putting ontheir jeansto leave, and they heard ashot. Allenlooked
around a corner and saw the defendant with a gun. Allen testified that the defendant remarked,
“What did | do?’ and “1 didn’t do anything.”

Thewitnessaccounts of what happened next are conflicting, but two more shotswere
discharged from the gun in the general direction of Allen and Wade. Wade ran into Stakley’s
bedroom to hide. Allen ran to the defendant and wrestled the defendant to the couch. Newberry
retrieved the gun, and Allen got off the defendant. Allen checked on Hite. Hitewasin bed andin
asleeping position on hisstomach with hishead turned to theleft. Allentestified that Hite had been
shot in the exposed, left side of his head and that Hite was dead.

Allen met up with Wade just outside the bedroom. Allen then walked up to
Newberry, who was standing by one of the trailer doors, and told him that they needed to go get
Allen’s father. Allen then tried, but was unable, to open the door. Allen testified that when he
looked out awindow, he saw that the defendant was hol ding thedoor shut. The defendant eventudly
reentered thetrailer, at which time Allen walked past Newberry and the defendant, exited thetrailer,
and headed for his Jeep. Allen got into his Jeep, but before he could close the vehicle door,
Newberry ran up carrying agun. Newberrywanted Allento go back insidethetrailer and “talk about
what we're going to do.” According to Allen, the defendant did not approach the Jeep. Rather, the
defendant was outside “staggering around walking” about seven to ten feet away at the front left
corner of the Jeep.

Allenrebuffed Newberry’ ssuggestiontogo back inside. Allenturned away and stuck
his key in the Jeep’s ignition, at which time he was shot in the head. Allen testified that he fell
sideways into the passenger seat. He pretended to be dead until the defendant and Newberry drove
away. Allenwasableto get back insidethetrailer, and he started |looking for aphone. Hefound one
in Hite' s bedroom, but it was not in working order. Wade then found Allen, and Wade drove him
tothe hospital. Allentestified that beforethey |eft thetrailer, they took sometowelsfrom Stakley’s
bathroom, and while in the bathroom, Allen removed a bag of marijuana from his pocket and
dumped it in the commode. Allen admitted at trial that he never saw or heard the defendant, either
inside or outside the trailer, do anything to promote or encourage Newberry to shoot him.

Aspart of itscase, the state al so elicited evidence from the county medica examiner,
who performed theautopsy on Hite’ sbody, and from M cMinn County detectiveswho wereinvolved
withthearrest of the defendant and Newberry. Detective Fred Schultz was part of theteam that went
to the defendant’ s residence around 6:00 am. the same day of the shooting. He testified that the
front door came openwhen the officersknocked. The officersentered and discovered Newberry and

-4-



the defendant in an upstairs bedroom stretched out on the bed. Detective Schultz testified that his
first reaction was tha the defendant was dead because he was “laying motionless on his back with
his head resting on the pillow, with a, just a stare like he was either dead or in a coma.” The
defendant did not respond when given verba commands or whenaflashlight wasshined in hiseyes.
Not until the officers physically removed the defendant from the bed did he awake, at which time
he became verbally abusive.

Detective Schultz related that the defendant was escorted from the bedroom so that
it could be searched. The defendant was taken into the hallway and seated in a chair. Another
officer, Detective Jerry Wilson, had been assigned to take photographs. Detective Wilson testified
that he noticed that the defendant was using alot of foul language whenever anyone walked by in
the hallway. Detective Wilson decided to snap a photograph of the defendant, and as he prepared
to do so, the defendant looked up and grinned at the camera.

From hisresidence, the defendant wastransported to the Athens Community Hospital .
Blood drawn at 7:40 am. that morning was tested, and the defendant’s blood alcohol content
registered .20. Boththe defendant and Newberry tested positive for gunshot residue on their hands.

Dr. Ronald Todlsie, who performed the autopsy on Hite' sbody, testified that Hitehad
sustained a single gunshot wound to the left upper scalp from an intermediate distance of a few
inchesto afoot. Thewound wasfour to five inches above the ear and a couple of inchesin front of
it. Based on the path of the bullet, Dr. Tools e stated that the weapon was discharged outside the
victim’s peripheral vision. InDr. Toolsi€ sopinion, Hite' s head was down on the bed in asleeping
position when he was shot. That position is reflected in the state’ s photograph of the body taken
before anything was moved or disturbed. Dr. Toolsie conceded the possibility that Hite's head or
chin could have been up and above the pillow when the gun discharged, but nonetheless, in his
opinion, the shooting was a homicide, not an accident.

At the conclusion of the state’s case, the defense presented brief testimony from
severa witnesses that the defendant is right handed and tha his reputation for peacefulness and
honesty isgood. In addition, the defendant recalled hiswife. She denied being afraid to leave the
defendant and denied that he had threatened her. The state provided her a copy of her police
statement on cross examination and read from it. Ms. Haire had recounted for the police severa
incidents prior to the shootings when the defendant had questioned her in an accusatory fashion
about seeing other men. Onetime, for example, the defendant came home from work and asked her
whose car had been parked behind their house. Another time, he demanded to know who had been
at their house, why she had bagged up the garbage, and what she was hiding. When Ms. Haire
professed not to know what he was talking about, he accused her of being with Mark Allen. In her
statement, Ms. Hairetold the police that she had “never been with Mark or with any of those at the
trailer.”

The most lengthy proof was the defendant’ s own testimony. He discussed hisusual
group of friends, which included the victims and the witnesses who had testified earlier. Of the
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group, the defendant said that he was closest to Newberry because Newberry had lived with him at
onetime. Many of the people in the group drank alcohol and smoked marijuana.

The defendant’s account of his activities earlier in the evening at his house was
consistent with hiswife' s description. He added that he was highly intoxicated, having consumed
beer, vodka, and tequila. The defendant admitted that he curses when he getsintoxicated. He could
not recall cursing hiswife, Miller, or Cranfidd that night, but he conceded that he could have done
so in hisintoxicated condition. The defendant admitted that on one occasion, two to three weeks
before the shootings, he had accused hiswife of having an affair. When, however, she denied any
such relationship, the defendant said that he dropped the subject.

The defendant testified that Newberry came up with the idea of selling the gun to
Stakley so they could buy marijuana that evening. The defendant estimated that a quarter-bag of
marijuana costs between $35 to $40. The defendant testified that he and Newberry had no money
that evening, but apolice photograph of thedefendant’ s bedroom showed money on thefloor beside
the bed. The defendant said that the money belonged to Newberry and that he did not know that
Newberry had any money that evening.

The defendant explained that he and Newberry went to the trailer because the
defendant wasafriend of Stakley and because Stakley would know wherethey could find marijuana
The defendant did not recall what time it waswhen he drovethem to thetrailer. Hetestified that he
remembered knocking on the door, going inside, talking with Wade and Allen, drinking a coupl e of
beers, and speaking briefly with Hite. He believed that he showed the gun to Wade and Allen.

The defendant disavowed any plan to kill Hite. Hetestified that he recalled going
back to Hite’' s bedroom and having a conversation. Hite, he remembered, was in bed and propped
up. The defendant asked Hite if he thought Stakley would be interested in buying the gun. The
defendant testified, “And | remember having the gun and like, when | was handing it to him, |
remember it going off.” According to the defendant, “I never aimed thegun at him . . . never.”

The defendant did not recall firing any other shots; he testified that the next thing he
remembered was running and being tackled. From that point, the defendant’ s next memory was of
being outside, wandering around dazed, and seeing Newberry at the Jeep talking to Allen. The
defendant heard the gun discharge, and he headed in thedirection of the sound. Newberry told him
that Allen was dead, and Newberry grabbed him and told himto go. The defendant testified that he
had “noidea’ that Newberry was goingto shoot Allen. The defendant and Newberry drove off, and
along the way Newberry threw the gun out the passenger window.

The defendant testified that he did not recall being arrested. Likewise, he did not
remember having his picture taken when he was sitting in the hallway of his house.

Based on the evidence, the jury returned a verdict finding the defendant guilty of
second degree murder as alesser-included offense of first degree murder in connection with Hite's
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shooting and finding him guilty of facilitation of attempted second degree murder as a lesser-
included offense of attempted first degree murder in connection with Allen’s shooting. The trial
court sentenced the defendant to 25 yearsfor Hite' s shooting and to five yearsfor the facilitation of
Allen’s shooting.

I. Sufficiency of the Evidence

Thedefendant complainsthat the satefailed to prove beyond areasonabl e doubt that
he was guilty of second degree murder in connection with the Hiteshooting. He further assertsthat
the evidence is insufficient to prove facilitation to commit attempted second degree murder in
connection with the Allen shooting. Aswe shall explain, we respectfully disagree that theevidence
isinsufficient for either conviction.

A. Sandard of Review

When an accused challenges the sufficiency of the evidence, an appellate court
Inspectsthe evidentiary landscape, including thedirect and circumstantial contours, fromthevantage
point most agreeableto the prosecution. Thereviewing court then decideswhether the evidence and
the inferences that flow therefrom permit any rational factfinder to conclude beyond a reasonable
doubt that the defendant is guilty of the charged crime. See Tenn. R. App. P. 13(e); Jackson v.
Virginia, 443 U.S. 307, 324, 99 S. Ct. 2781, 2791-92 (1979); Sate v. Duncan, 698 SW.2d 63, 67
(Tenn. 1985); Sate v. Dykes, 803 S.W.2d 250, 253 (Tenn. Crim. App. 1990), overruled on other
grounds by State v. Hooper, 29 SW.3d 1 (Tenn. 2000).

In determining sufficiency of the proof, the appellate court does not replay and
reweigh the evidence. See Sate v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990).
Witness credibility, the weight and vaue of the evidence, and factual disputes are entrusted to the
finder of fact. Statev. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978); Liakasv. Sate, 199 Tenn. 298,
305, 286 S.W.2d 856, 859 (1956); Farmer v. State, 574 S.W.2d 49, 51 (Tenn. Crim. App. 1978).
Simply stated, the court will not substituteitsjudgment for that of thetrier of fact. Instead, the court
extends to the State of Tennessee the strongest legitimate view of the evidence contained in the
record aswell as all reasonableand legitimate inferencesthat may be drawn from the evidence. See
Cabbage, 571 SW.2d at 835.

B. Second Degree Murder of Michael Hite

Second degree murder is“[a] knowing killing of another,” punishable as a Class A
felony. Tenn. Code Ann. § 39-13-210 (1997). A “knowing” killing is one in which “the personis
aware that the conduct is reasonably certain to cause the result.” 1d. § 39-11-106(20) (1997); see
Satev. Decker, 27 S.\W.3d 889, 896 (Tenn. 2000). The defendant in this case maintains that the
“knowing” element of the offense was not proven beyond a reasonabl e doubt because the evidence
at trial showed that he was extremely intoxicated such tha the Hite shooting was an accident.



From the evidencein this case, viewed most favorably to the state, we conclude that
the proof sufficiently supportsafinding of second degreemurder. Byitsverdict, thejury determined
that the defendant did not premeditate the homicide of Hite. Therefore, the question was whether
the shooting was “knowing” or was an accident. The jury heard the defendant’s account of the
eventsand his protestations that the shooting was an accident. Thejury reasonably could conclude
that the physical evidence refuted the defendant’ s claim that the victim was propped up on hisright
arm in the bed and was reaching up to take the gun when it accidently discharged. The jury, in
addition, reasonably could believethat the additional shotsfired, the defendant’ sdeparture from the
trailer, hisfailure to contact medical or law enforcement personnel, and his return to his residence
to deep were inconsistent with an accidental shooting.

As for the reasons why the defendant went to the traler, the jury reasonably could
conclude that something other than adesire to sell the gunto buy marijuanawas afoot. The state’s
evidence showed that Newberry had at least $20 that evening. Also, the jury reasonably could
disbelieve the wife's tame version of the defendant’s behavior and, instead, credit Miller’s and
Cranfield saccount of what transpired. Thedefendant, moreover, admitted during histestimony that
two or three weeks before the shootings he had accused his wife of having an affair.

Thedefendant arguesthat hisvoluntary intoxication prevented himfrom"knowingly"
killing thevictim. Although voluntary intoxication isnot itsdf a defenseto second degree murder,
it isrelevant to negate a culpable mental state. Tenn. Code Ann. 8 39-11-503 (1997). Inthiscase,
the trial court properly charged the jury as to the relevance of voluntary intoxication. Whether a
defendant is too intoxicated to form the requisite mental state is a question reserved for the jury.
Sate v. Brooks, 909 S.W.2d 854, 859 (Tenn. Crim. App. 1995). The jury in this case obviously
concluded that the defendant was not so intoxicated asto be unableto form the required mental state
of "knowing.” In the light most favorable to the state, this interpretation of the evidence is
reasonable, and we will not disturb that determination.

The defendant’s second degree murder insufficiency claim fals.
C. Facilitation of Attempted Second Degree Murder of Mark Allen

A person iscriminally responsible for thefacilitation of afelony “if, knowing that
another intends to commit a specific felony, but without the intent required for criminal
responsibility under § 39-11-402(2), the person knowingly furnishes substantial assistance in the
commission of thefelony.” Tenn. Code Ann. 8 39-11-403(a) (1997). With facilitation, the offender
“though facilitating the offense, lacks the intent to promote, assist or benefit from the offense.” 1d.,
Sentencing Comm’ n Cmits.

Thedefendant challengestheevidencesufficiency for thisconviction on two grounds.
He claimsthat he had “noidea’ that Newberry was going to shoot Allen and that he did not “ assist”
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Newberryinany way. Thestae countersthat the proof showed that the defendant and Newberry had
a plan to harm both Hite and Allen and that the defendant furnished substantial assistance to
Newberry by trying to block Allen and Wade from escaping.

The state in this case offered circumstantid evidence from which the jury could
reasonably concludethat the defendant, suspiciousof hiswife sinvolvement with Allenandfortified
by alcohoal, recruited Newberry to help him locate Allen. The defendant and Newberry embarked
on this mission armed with a handgun from which the jury could deduce that the men intended to
threaten or otherwise harm Allen.

Thestate’ sevidence does not explain how the defendant or Newberry knew that Allen
was at Hite’'s and Stakley’ s trailer, but the evidence at trial indicated that the trailer was a popular
gathering spot for the defendant’s group of friends. Although we are skeptical that Newberry’s
guestion “Chris, you ready to G-O?" was some kind of code for “lock and load,” such an
interpretation is, nevertheless, alegitimate “inference” from the evidence.

Thedefendant’ sand Newberry’ sactionsimmediately following the shooting of Hite
are particularly telling. The jury reasonably could credit Wade' stestimony that after the first shot
wasfired heheaded for cover in Stakley’sbedroom, but Newberry stopped him, put hisarm out, and
announced, “I’vegot him.” Likewise, thejury could reasonably accept Allen’ stestimony that hewas
unableto open thedoor when hefirg tried to leave thetrail er because the defendant was on the other
side holding the door shut. Allen heard either the defendant or Newberry say, “Well, you know,
what are we going to do?’ After Allen escaped the trailer and was at his Jeep, Newberry came up
to him with agun and stated, “Let’s go back inside and talk about what we' re going to do.” When
Allen refused, Newberry shot him.

The defendant emphasizes that he was not near the Jeep when Newberry shot Allen;
rather, he was staggering around outside. The defendant also relies on Allen’s testimony that he
never saw or heard the defendant do anything to prompt or encourage Newberry to shoot him. This
evidence may have persuaded the jury that the defendant was not criminally responsible for the
attempted second degree murder of Allen, but it doesnot underminethelegal sufficiency of the proof
that the defendant facilitated the attempted second degree murder that occurred. The offense of
facilitation of a felony dispenses with the requirement that the defendant act with the intent “to
promote or assist the commission of the offense, or to benefit in the proceeds or results.” Tenn.
CodeAnn. 8§ 39-11-402(2), 39-11-403(1997). Facilitationalso differsfromcriminal responsibility
in that it only requires the person to knowingly furnish “substantial assistance” whereas criminal
responsibility of the “aiders and abettors’ variety requires that the person “ solicits, directs, aids, or
attemptsto aid.” Id. We agree with the state that the jury could reasonably conclude that the
defendant provided substantial assistance in the attempted murder of Allen by trying to keep Allen
and Wade from escaping.



We concludethat the evidenceis sufficient to support the defendant’ s conviction for
facilitation of attempted second degree murder.

[1. Erroneous Admission of Photographs

Next, the defendant insists that the trial court committed reversible error in the
admission of several color photographs of the deceased taken at the crime sceneand intheadmission
of aphotograph of thedefendant when hewas arrested, inwhich thedefendant isdressed only in his
undershorts and is grinning at the camera. Specificaly, the defendant complains that the
photographs of the deceased did not “add to” Dr. Toolsi€'s testimony about the cause and manner
of death. The defendant further objectsthat the photograph of “an intoxicated man briefly smiling”
had no probative value, but even if it did, the state made highly inflammatory and prgudicial use of
the photograph to persuade the jury that the defendant was a *“ cold-blooded” murderer.

In determining whether photographs should be admitted, the trial court must
determine, first, whether the photographisrelevant. Tenn. R. Evid. 401; Satev. Banks, 564 S.W.2d
947, 949 (Tenn. 1978). Photographs are not necessarily rendered inadmissible because they are
cumulative of other evidence or because descriptive words could be used. See Collinsv. State, 506
SW.2d 179, 185 (Tenn. Crim. App. 1973). Photographs must be relevant to prove some part of the
prosecution's case and must not be admitted solely to inflamethejury and prejudicethem against the
defendant. Banks, 564 S.W.2d a 951; see Tenn. R. Evid. 403 (relevant evidence may be admitted
if itsprobative valueisnot " substantially outwei ghed by the danger of unfair prgudice”). Onappeal,
the trial court’s decision to admit a photographic exhibit is reviewable for abuse of discretion.
Banks, 564 S.W.2d at 949.

The crime scene photographs are of the deceased’ s body. Some of the photographs
show the deceased positioned in hisbed as he wasfound following theshooting. Other photographs
were taken after medical personnel on the scene had moved and checked the body. The victim’'s
lower torsoisclothed, and only one of the photographs shows the fatal head wound. The blood|oss
occasioned by the shooting was not extreme. Thetria court was sensitive to the shock value of the
crime scene photographs; indeed, the trial court ordered the state to crop off part of one of the
photographs because an earlier photograph adequately depicted the entry wound.

In our view, the trial court did not abuse its discretion with respect to these
photographs. They were relevant for the jury to understand the cause of death and because the
defendant was insisting that the gun had accidently discharged as the victim was reaching up to
examineit. See Satev. James\Wesley Osborne, No. E1999-01071-CCA-R3-CD, slipop. at 8(Tenn.
Crim. App., Knoxville, June 14, 2001) (defendant argued death of victim was accident; medical
examiner properly used photographs to show defendant must have slashed victim’'s neck from
behind). Admissibility of these photographs, furthermore, was not contingent upon ademonstration
of relevanceindependent of and in addition to thetestimony of themedical examiner. Thedefendant
directsour attention to and quotes extensively from State v. Callins, 986 S.W.2d 13 (Tenn. Crim.
App. 1998). That decision does not change our opinion, nor isitinconsisent with our rulingin this
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case. The challenged photographs in Collins were of a newborn baby taken during an autopsy.
Autopsy photographs traditionally have been more closely scrutinized for their unduly prejudicial
potentid. See Statev. Price, 46 SW.3d 785, 815 (Tenn. Crim. App. 2000) (autopsy photographs
should be particularly scrutinized). The photographs in this case were taken @ the crime scene
before an autopsy was performed.

Inour view, the photograph of the defendant grinning at thecameraal so was properly
admitted. Here, thedefendant’ s grievanceisastraightforward Evidence Rule 403 objection that the
photograph was highly inflammatory and unduly prejudicial. See Tenn. R. Evid. 403. The state
successfully, and we believefairly, exploited this picture “worth athousand words.” The defendant
maintained that the shooting was an accident. The expression on the defendant’ sface shown in the
picture seems ingppropriate for someone who had, only hours earlier, accidently shot and killed his
friend. Additionaly, we believe tha the defense adroitly blunted the sting of the photograph by
characterizing it as a*“ picture of adrunk in his underwear.”

Having carefully reviewed these photographi c exhibits, wefind no abuse of discretion
in their admission and cons deration by the jury.

[11. Expert Testimony

In his next issue, the defendant complains that the expert testimony of the medical
examiner, Dr. Toolsie, should have been stricken or disallowed. Dr. Toolsie, according to the
defendant, was wrongly advised about the source of the blood on the wall above the headboard of
Hite'sbed. Dr. Toolsiewasledto believethat the blood was* spatter” or “ splatter” from the gunshot
wound to Hite' sface, when, actually, Mark Allen was the person who | eft the blood smear when he
braced himself with hisbloody hand on thewall above Hite's headboard reaching for the tel ephone.
The defendant argues that he is entitled to a new trial because Dr. Toolsie relied upon the
“misrepresentation” about the blood on the wall to attack the defendant’s position that the gun
accidentally discharged as he was handing it to Hite and to support the state’ s theory that Hite was
asleep in bed when he was shot by the defendant.

The only authority that the defendant cites in support of his argument is Tennessee
Evidence Rule 703, which addressesthe bases of opi nion testimony by experts. Generally speaking,
guestions about the admi ssibility, qualifications, relevancy, and competency of expert testimony are
entrusted to the sound discretion of thetrial court. The trid court's ruling in this regard may only
be overturned if the discretion is arbitrarily exercised or abused. See Statev. Ballard, 855 S.wW.2d
557, 562 (Tenn. 1993). As we shall explain, we decline to disturb the trial court’s exercise of
discretion in this case.

Dr. Toolsiewas the second witness who testified for the state. At the conclusion of

his testimony, the defendant moved to strike his testimony, but the stated reasons were lack of
gualifications and improper testimony on the ultimate jury issue. Thetrial court exercised sound
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discretion and denied the motion. The trid court did comment that the defense could argue those
reasonsto the jury.

Later, when Mark Allen identified various blood smears he made throughout the
trailer, including the one on the wall above Hite' s bed, the defendant did not voice anew objection
to Dr. Toolsie stestimony based on the earlier misrepresentation about the source of the blood on
the wall. The defendant also did not seek to recall Dr. Toolsie to capitalize on the mistake and
discredit his earlier opinions. The strategy that the defense pursued was to argue to the jury in
closing that Dr. Toolsie's testimony was incredible, as evidenced, in part, by the erroneous
identification of the source of the blood onthewall. Itiswell settled that adefendant isnot entitled
torelief where hefailedto take actionin thetrial court to prevent or alleviate the harmful effects of
an“alleged” error. See Tenn. R. App. P. 36(a) (nothing in rulerequires“relief be granted to a party
responsible for an error or who failed to take whatever action was reasonably available to prevent
or nullify the harmful effect of an error”).

We decline to hold that the trial court abused its discretion in this case in admitting
Dr. Toolsie's testimony.

V. Prosecutorial Misconduct

The defendant complains that prosecutorial misconduct tainted the jury’ sverdict in
this case, thereby requiring anew trial. This complaint appears, in one form or another, in three of
the defendant’ s issues on appeal .

Inreviewing all egationsof prosecutorid misconduct, thiscourt |ooksto see“ whether
such conduct could have affected the verdict to the prejudice of the defendant.” State v. Smith, 803
S.W.2d 709, 710 (Tenn. Crim. App. 1990). That analysisinvolvesconsideration of fivefactors: (1)
the conduct complained of viewed in context and in light of the facts and circumstances of the case;
(2) the curative measures undertaken by the trial court and the prosecution; (3) the intent of the
prosecutor in making an improper statement; (4) the cumulative effect of the improper conduct and
any other erorsin the record; and (5) the relative strength or weakness of the case. Sate v. Buck,
670 S.W.2d 600, 609 (Tenn. 1984); Judge v. State, 539 S.W.2d 340, 344 (Tenn. Crim. App. 1976).
Whether the trial court erred in allowing the complained-of conduct is reviewed for abuse of
discretion. Satev. Sutton, 562 S.W.2d 820, 823 (Tenn. 1972).

A
The defendant first raises the specter that prosecutorial misconduct permeated and
poisoned the trial. He cites to one instance, outside the presence of the jury, when the trial court

admonished prosecution counsel about “emotional eruptions.”

From our review of the record, we are not convinced that prosecution counsel’s
demeanor and emotional eruptions had such a deleterious effect on thejury’s verdict as to require
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areversal. This case was hard fought and well tried by seasoned attorneys who provided zeal ous
representation. We believe that the jury in this instance effectively sorted the polemics from the
proof as evidenced, in part, by the jury’s rejection of the state’ s theory of first degree murder and
attempted first degree murder.

B.

The defendant also claimsthat on three occasions prosecution counsel misstated the
evidence. We are unable to assess one of the defendant’s complaints that prosecution counsel

incorrectly stated what the evidence would show during opening statements. The record before us
does not contain a transcript of opening statements. The appellant is responsible for preparing a
transcript containing an accurate and complete account of what transpired with respect to those
issues that form the basis of his appeal. Tenn. R. App. P. 24(b). Failure to do so preempts
consideration of the issue.

Another claim of misstating evidence concerns the state cross-examining the
defendant about who was driving when he and Newberry left thetrailer. Thetestimony up until that
time had been that the defendant was the driver. The following exchange occurred:

Q. Y ou want this jury to believe you were knee-walking drunk
and you were worried about him getting picked up or driving
without alicense?

A. No, | mean | just —my car, | aways drivemy car.

WEell, | think one — and | may be wrong about this — but |
think one or more of the occurrence witnesses said that when
you all left that place, that trailer that night, John Newberry
was driving. Isthat true?

A. That isnot true.
Q. WEell, | guessthey didn’t get, | guess —

At that point, the defense interposed an objection that the state had misguoted the
evidence. Following abrief bench conference, thetrial court instructed the jury not to consider the
guestions or comments of counsel as evidence and to disregard any misstatements of counsel.

It is unprofessional conduct for a prosecuting attorney intentionaly to misstate the
evidenceor mislead thejury asto theinferencesit may draw. See Satev. Philpott, 882 S.W.2d 394,
408 (Tenn. Crim. App. 1994). It is as much the state’s obligation to avoid improper methods
calculated to produce awrongful conviction as it isto use every legitimate tactic to produce a just
one. See Berger v. United States, 295 U.S. 78, 88, 55 S. Ct. 629, 633 (1935).

From our review, we do not consider the prosecuting attorney’s question to the

defendant to amount to prosecutorial misconduct. In the midst of trial, counsel for the parties are
not expected to have 100 percent accurate recall of the testimony that has been presented. A trial
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has many features that partake of free-form composition rather than a scripted production, and we
areunwilling to brand every unintended misstep as prosecutorial misconduct. Evenif, however, the
guestion in this case could be classified as prosecutorial misconduct, we are certain that it did not
affect the verdict to the defendant’ s detriment. In the context of the case, the identity of the driver
was not particularly significant. The evidence established that the defendant was intoxicated. The
defendant was not confused or misled by the question; he quickly responded that Newberry was not
thedriver. Thetrial court, moreover, cautioned thejury that counsel’ scommentswere not evidence.

Prosecution counsel’ scommentsduring ¢l osing argument are not so easily dismissed.
These closing argument comments related back to the defendant’ s testimony at trial. To impeach
the defendant’ s testimony that he and Newberry went to the trailer to sell the gun in order to buy
marijuana, the state, on cross-examination, introduced a police photograph of the defendant’s
bedroom showing money found on thefloor on Newberry’ ssideof thebed. The defendant examined
the photograph and told prosecution counsel that the money beonged to Newberry to which
prosecution counsel then followed up, “And | count at least $42.00 in that picture; two 20's, a one,
and then there’ s another one on this bed.” The defendant disagreed and told prosecution counsel,
“1 see one 20 and one.” Defense counsel requested a bench conference and objected to the state’s
mi sstatement about the amount of money.

During the bench conference, the state argued that it was up to the jury to determine
the amount of money. The defendant countered that the jury should not have to guess, and thetrial
court agreed. Thetrial court ordered the state to look for a police report or a property receipt that
would answer the question. The state at first claimed that the receipt had been lost, and the
defendant’ scross-examination resumed. Later, an evidencereceipt waslocated and provided to the
trial court, but it generically described the property as “wallet and contents.” During further
argument outside the presence of the jury, a different photograph of the money, taken a a closer
range, was examined, and the state then conceded to the trial court and the defense that from that
photograph, “[I]t appears that [the defendant is] right; there’s only one bill, S0 | guess [the jury ig]
going to get mad at me because | was wrong and he can tell [the jury] all about it.”

The state’s concession was short lived. During final closing argument, the state
appealed to the jury asfollows:

Thiswas somefrolic, right of passage we' re supposed to just excuse?
Hey, man, he’'sjust akid growingup? Give him abreak? We needed
alicensed driver to go buy some pot? The $20.00 defense? | made
referenceto $40.00. Oh, remember that? He made abig deal out of
that. Went over to buy pot? Well, let’sjust say he had $20.00. Let's
take the, let’s take just the testimony on that issue of the defendant
that Mr. Fisher wants you to believe. He says a quarter bag you get
from 40 to $50.00. Okay. | thought there was $40.00 in that picture,
and if I’'m wrong, there was only $20.00
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At that point, the defendant interposed an objection. Thetrial court, however, only directed the state
to rephrase its argument, which it did as “let’ s assume it’ s only $20.00.”

The wide latitude afforded to the partiesin their closing arguments, State v. Bigbee,
885 S.W.2d 797, 809 (Tenn. 1994), carries with it the commensurate responsibility to deliver
argumentsthat are temperate, based upon the evidenceintroduced at trial, relevant to theissues, and
not otherwise improper under the facts or law. Coker v. Sate, 911 S.W.2d 357, 368 (Tenn. Crim.
App. 1995). Inour view, the statefailed to fulfill that responsibility. Thedefense called the state’s
hand, so to speak, when prosecution counsel framed his cross-examination question in an attempt
to transform hisown opinion, “| count at least $42.00in that picture,” into evidence. Thestate was
unable to provide any documentation to substantiate the “opinion,” and examination of a different
photograph showed the state’ serror. Even so, the state continued to promotefor thejury a“who are
yougoingtobelieve’ credibility contest. Moreover, the statewaited until itsfinal closingarguments
to interject the money. At that point, the proof was closed. The state undoubtedly was aware that
the defense could not successfully |obby to reopen the proof to clear up any ambiguity. Likewise,
the defendant had no opportunity for additiona argument to thejury.

Although we agree with the defendant that misconduct occurred, it does not
affirmatively appear to have prejudicially effected theverdict. Thedefendant steadfastly maintained
that the purpose in going to the trailer wasto sell the gun to purchase marijuana. That claim, if not
effectively rebutted, was seriously undermined by proof that Newberry had enough money with him
to purchase a quantity of marijuana sufficient for their personal use. Consequently, whether
Newberry had $20 or $40 was fairly inconsequential interms of ferreting out the actual motive in
goingtothetraler. Here, the sate’ s misconduct is insufficient to require anew trid.

C.

We have reviewed two other complaints that on one occasion an inadmissible and
prejudicial opinion of Barry Wade that “| guess he was going to shoot me and Mark” was dicited
by the state and that on another occasion at the end of atrial day the jury was permitted to pass
around a crime scene photograph of Hite in his bed. Although included in the prosecutorial
misconduct section of the defendant’ s brief, these issues are couched in terms of error committed
by thetrial court. Wecan findno basistoassign error tothe jury’ sinspection of anadmissiblecrime
scene photograph. While primacy and recentness are important considerations in terms of trial
strategy and advocacy, they arenot, by themselves, groundsfor reversibleerror. Inaddition, thestate
raisesavalid point that inasmuch asthe photograph showsthe bl ood above the headboard of the bed,
falsely believed to be “ spatter” from the victim, it aided the defendant by serving to remind the jury
of Dr. Toolsi€'s erroneous opinion. As for Barry Wade's belief that the defendant was going to
shoot himand Mark Allen, that testimony, even if objectionable, had only anegligibleimpact inthis
case. Thejury surely was not surprised that, under the circumstances, Wade thought he was going
to be shot, and the jury, on its own, reasonably could have arrived at that opinion based on the
defendant’ sactions. Wereject theseclaimsof trial error. Accordingly, wealso reject any claim that
this properly admitted evidence forms the basis for afinding of prosecutoria misconduct.
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D.

The defendant presses as a separate claim of prosecutorial misconduct that the state
improperly elicited testimony about his post-arrest silence. During cross-examination of the
defendant, the state twiceinquired whether hetold anyone at thetrailer that the shooting of Hitewas
an accident. The defendant responded both times that he did not know and that he could not say
either way. The state also asked the defendant if he made any phone calls for help or to report the
shooting as an accident when he drove back to his residence. The defendant said that he did not.
The state then followed up with the question, “Well, surely, now that you're in custody and
somebody thinks you did something bad, you told them [law enforcement officers] it was an
accident; you came forth with what happened, didn’t you?’ The defendant answered, “No, sir, | did
not,” at which point defense counsel objected and requested a bench conference. At the bench
conference, the defense moved for amistrial because the state had treaded upon the defendant’ sright
toremain silent. Thetrial court denied the motion and overruled the objection.

Before completing the defendant’ s cross-examination, the state pressed forward a
final time.

Q. When was the first time and who did you first tell that the
killing of Michael Hite was as a result of an accidental
shooting?

A. The first person that | spoke to aout any of this was my
lawyer.

Q. So Mr. Fisher was the first person that you told anything
about an accidental shooting?

A. Yes, Sir.
Q. And when was that, approximately, after your arrest?
| believel got to see Mr. Fisher the next day.

The defense requested another bench conference and renewed the request for amistrial. The trial
court again denied the request but did advise the state not to further pursue the matter. No curative
ingruction was given to the jury.

Our analysis of thisissue begins with the decision in Doyle v. Ohio, 426 U.S. 610,
96 S. Ct. 2240 (1976). The defendant in that case testified at his trial on charges of sdling

marijuana, and for the first time, he claimed that he had been framed. To impeach the testimony,
the state inquired why the defendant had not told this story immediately after hisarrest. 1d. at 612-
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13,96 S. Ct. at 2242. The defendant complained on appeal that cross-examination about his post-
arrest silence wasimproper. The Supreme Court ruled that “the use for impeachment purposes of
[defendant’ 5] silence, at the time of arrest and after receiving Miranda warnings, violated the Due
Process Clause of the Fourteenth Amendment.” Id. at 619, 96 S. Ct. at 2245.

Cases subsequent to Doyle have crystalized that the due process, fundamental
unfairness concerns stem from the implicit assurances of the Miranda warnings. Thus, in Jenkins
v. Anderson, 447 U.S. 231, 100 S. Ct. 2124 (1980), the Supreme Court held that due processwas not
violated by the impeachment use of pre-arrest, pre-Miranda warnings silence.? Two years later, in
Fletcher v. Weir, 455 U.S. 603, 102 S. Ct. 1309 (1982), the Supreme Court then held that
impeachment use of post-arrest, pre-Miranda warnings silence does not viol ate due process. Doyle,
the Weir court explained, involved silence that the government had actually induced through
Miranda warnings, and the Weir court noted that Doyle did not extend to the situation in which a
defendant had not yet received Miranda warnings. Seeid., 455 U.S. at 605-06, 102 S. Ct. at 1311.

In the instant case, the record does not indicate that the defendant received any
Miranda warnings during the period he remaned silent immediatdy after his arrest. Pursuant to
Weir, therefore, the state’s cross-examination about the defendant's post-arrest silence was
permissible under the federal constitution.

Weir, however, isnot entirely dispositive of theissue. The concluding portion of the
opinion in Weir cautions that although due process is not violated, “[a] State is entitled, in such
situation, to leave to the judge and jury under its own rules of evidence the resolution of the extent
towhich postarrest silencemay be deemed toimpeach acriminal defendant’ sown testimony.” Weir,
455 U.S. at 607, 102 S. Ct. at 1312. In other words, Weir did not restrict the states from affording,
on state law principles, more protection to a defendant’ s post-arrest slence that precedes Miranda
warnings.

The decision in Braden v. Sate, 534 SW.2d 657 (Tenn. 1976), is frequently cited
and quoted for the proposition that the prosecution should neither comment on a defendant’ s post-
arrest silence nor use it to impeach a defendant’ s testimony during trial. Also frequently quoted is
the passage in Braden that notwithstanding the general proposition, a defendant should not be
allowed to use post-arrest silence to protect the defendant from the effect of patently inconsistent
testimony at trial. According to the Braden court, “[E]vidence of pretrial silence of the defendant
must be admitted with caution and then only where such silence is patently inconsistent with
defendant’ s testimony.” 1d., 534 S.W.2d at 660 (emphasis added).

2 Pursuant to Jenkins v. Anderson, no due processviolation occurred when the state questioned the defendant
about his pre-arrest silence. It was entirely proper for the state to elicit that the defendant had not told anyone at the
trailer that Hite’ s shooting was an accident and that he had not phoned for help or reported an accidental shooting upon
returning to his residence.
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Braden was decided by our supreme courtin March of 1976, beforethe United States
Supreme Court released its opinion in Doyle v. Ohioin June of 1976. Doylerecognizesastrict due
process prohibition to use for impeachment purposes of a defendant’s post-arrest silence after
receiving Miranda warnings. Accordingly, Braden’'squalified use of adefendant’ ssilencewhen it
is patently inconsistent with hisor her testimony at trial does not survive Doyle.

However, as we previously noted, Doyle appliesto impeachment use of post-arrest,
post-Miranda warnings silence as contrasted with impeachment use of post-arrest, pre-Miranda
warnings silence, the latter of which does not run afoul of constitutional due process per the Weir
decision. Consequently, we are of the opinion that Braden’s “patently inconsistent” qudification
Is still viable in the factual context presented in Weir. The result is that Tennessee restricts
impeachment use of a defendant’s post-arrest slence that precedes Miranda warnings to those
situations wherein it is patently or blatantly inconsistent with trial testimony.

The state maintains in this case that the defendant’s trial testimony was patently
inconsistent with his silence upon arrest; therefore, his silence is fair impeachment. The state,
however, fails to identify what part of the defendant’s trial testimony creates the patent
inconsistency. Instead, the state genericdly insiststhat any “reasonable” person after being arrested
would have made some statement that the killing was an accident, if in fact it was an accident. Of
course, this one-size-fits-all argument applies with equal force to the arrested person who fals to
profess, for example, self-defense, alibi, duress, entrapment, or necessity. We do not believe that
a“patent inconsistency” is as expansive or as general as the state implies.

Our review of the defendant’ stestimony at trial reveal sthat hismemory of the events
was sketchy and incomplete. In addition, by all accounts the defendant was more than mildly
intoxicated. The defendant’s explanation of the shooting was that he remembered having the gun,
and ashewashanding it to Hite, herecalled aloud noise and aflash asit discharged. The defendant
acknowledged that after he sobered up, he realized that he should never have been drinking and
carryingagun. One of the detectiveswho assisted with the defendant’ sarrest told thejury that when
he entered the bedroom hisfirst reaction wasthat the defendant was dead because the defendant was
motionless with his head resting on a pillow and a blank stare on his face.

Thedefendant’ stestimony a trial, in our estimation, isnot patently inconsistent with
failing to assert, when arrested, that the shooting was accidental. His silence on this topic, when
arrested, isambiguous. Detective Schultz testified at trial that after the defendant was pulled from
hisbed, he*awokeand becameverbally abusive.” Thereafter, thedefendant continuedto beverbaly
abusive, cursing and using foul language whenever an officer walked past him. The defendant’s
actions and utterances arguably were acohol induced; his failure to claim that the shooting was
accidental, under these circumstances, is simply not blatantly inconsistent with hislater testimony
given when he was not under the influence of an intoxicant. It was error, in our opinion, to allow
the state to use the defendant’ s post-arrest, pre-Miranda warnings silence to impeach him.
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Asfor eliciting from the defendant that he first related the accidental nature of the
shooting to hisattorney the day following hisarrest, the state treaded into constitutionally forbidden
impeachment territory, in our opinion. Through its questions, the state wanted the jury to infer the
defendant’s guilt because he failed to tell the police his exculpatory story following arrest and,
instead, waited until the next day to inform his attorney. Post trial, the defendant testified that the
police attempted to question him after he was transported to the police station, but he elected not to
speak and asked for an attorney. Thestat€ simpeachment wasathinly disguised effort to capitdize
on the defendant’ s silence at the time of arrest and after receiving Miranda warnings.

The next question thus becomes whether these errors were harmless. Regarding the
defendant’ s post-arrest, pre-Miranda warnings silence, in our estimation, it does not affirmatively
appear that thiserror affected theresult of defendant’ strial. SeeTenn. R. Crim. P. 52(a). Regarding
the defendant’s post-arrest, post-Miranda warnings silence, we conclude that the due process
violation was harmless beyond a reasonable doubt. Our conclusion is grounded in the particular
facts of this case.

The defendant’ s pre-arrest silence and failure to notify law enforcement about the
accidental shooting wererelevant and admissibleinthiscase. Theefficacy of that evidence was not
overshadowed by the erroneous admission of the defendant’ s later silence when arrested but before
receiving Miranda warnings or, for that matter, his silence after receiving Miranda warnings.

Furthermore, the defense theory that the Hite shooting was accidental was not
impeached solely by the defendant’ s later silence. The defendant’ s explanation at trial of how the
gun accidently discharged was nebulous. The physical evidence about the location of the entry
wound and the bullet’ s trajectory contradicted the defendant’ s testimony that Hite was propped up
on hisside and reaching for the gun when it discharged. Moreover, theattempt by the defendant and
his wife to downplay the defendant’ s belligerent behavior earlier that evening and to shrug off his
previoudy expressed suspicionsabout hiswife sfidelity quite effectively impeached thedefendant’ s
credibility.

Finally, we notethat the state did not capitalize on the defendant’ spost-arrest silence
during closing arguments. The state did reinforce for the jury that the defendant’ s appearance, as
captured in the photograph taken shortly after arrest, was inconsistent with a person who just hours
earlier had accidently shot Mr. Hite, but the defendant’ s verbal silence was not mentioned.

Under these circumstances we can confidently conclude that not only did the state’s
improper questioning not affect the result of defendant’s trial, but it aso was harmless beyond a
reasonable doubt.

E.

The last complaint that the defendant raises in connection with prosecutorial
misconduct isthat in closing arguments, the state improperly invoked a“crimeinthe streets’ appeal
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tothejury. The state countersthat the defendant readstoo much into the closing argumentsand that
the state did not argue for general deterrence.

The final portion of the state’s rebuttal closing argument included the following
comments: “It doesn’t just happen everywhere else; it happens here. It happened here. The buck
stops here. The cycle of violencethat has been demonstrated to you must be addressed for the sake
of this community with averdict of guilty, and | ask you to so find.”

Argument, it has been held, may not encourage ajury to consider general deterrence.
Sate v. Henley, 774 SW.2d 908, 913 (Tenn. 1989); State v. Irick, 762 SW.2d 121, 131 (Tenn.
1988). Thisprohibition includesa“crimein thestreets’ argument, whereby thejury istold that its
verdict makesagtatement or that itsverdict demonstratesthat acommunity will not tolerate criminal
behavior. Henley, 774 SW.2d at 913. Deterrence is completely irrelevant to the question of guilt
or innocence and therefore outside the scope of the jury's consideration. 1d. In Henley, the state
“adjured the jury to let the county and the State, know that all el derly people had aright to live in
peace and quiet.” 774 SW.2d at 913. The court was satisfied that the prosecutor's comments did
not affect the jury's decision.

We have canvassed other caselaw inthisarea. See Sate v. Michael Wayne Downs,
No. 88-275-111, dlipop. at 7 (Tenn. Crim. App., Nashville, Nov. 7, 1989), aff’ d on other grounds sub
nom. State v. Bryant, 805 S.W.2d 762 (Tenn. 1991) (sate improperly argued in connection with an
illegal narcoticsprosecution, “ Thejudgewill instruct you that he will assessthe punishment, which
you assess the profit motive. [Sic] | beg you to take it away. Take it away, and send a message
across Maury County that you Nashville drug dealers and you Maury County drug dealers, if you
are going to do the crime, you're going to pay for it, dearly”) (emphasisin original); State v. Tony
Willis, No. 3 (Tenn. Crim. App., Jackson, Jan. 21, 1987) (stateimproperly, yet harmlessly, remarked
in closing argument that “victims had rights and that the jury should send a message back to Fort
Pillow State Prison”); Sate v. William Charles Jones, No. 01C01-9512-CC-00402, slip op. at 6
(Tenn. Crim. App., Nashville, June 30, 1997) (cumulative effect of a host of inflammatory
arguments, which included asking the jury to send a message by its verdict, appealing to racial
considerations, referring repeatedly to “gangs’ and “gang violence,” and incorrectly stating the law
concerning reasonable doubt, resultedin reversibleerror). Inthiscase, wedo not construethe state’s
argument as appealing to the need for general deterrence or to the need to “send amessage.” The
statement, “It [homicide] doesn’'t just happen everywhere else, it happens here,” simply does not
implicatethe concernsthat the court’ sopinionshavepreviously addressed. Likewise, tellingthejury
that the “ buck stops here,” means only that the jury “in thisparticular case” hasthefinal word. The
third statement that the “ cyde of violence that has been demonstrated to you must be addressed for
the sake of this community with a verdict of guilty” (emphasis added), was specific to the
defendant’ strial and what the state had proved. Thisargument wasnot apleafor general deterrence.

The state, in our opinion, did not advance a“crime in the streets argument,” and the
defendant’s claimis, thereby, rejected.
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V. Jury Instructions

The defendant on appeal challengesthetria court’ srefusal to give arequested jury
instruction, similar to that givenin DUI prosecutions, on the legal effect of ablood a cohol of .10%.
Thetria court did chargethejury about voluntary intoxication and its effect on the required cul pable
mental state. The defendant does not assign error to the trial court’s voluntary intoxication
instruction. Rather the defendant maintains that the given instruction should have been
supplemented with the DUI presumption charge. We disagree.

An instruction regarding the legal effect of intoxication on the ability to operate a
motor vehicleisirrelevant totheissue whether the defendant possessed the required cul pable mental
state to find him guilty of one or more homicides. Giving a DUI presumption charge could have
thoroughly muddled the jury’ s deliberations. The defendant assertsthat there would have been no
harm in allowing the charge to the jury. Nonetheless, so long as the trial court’s instructions
correctly stated the law and “fully and fairly” set forth the law applicable to the facts, no error
resulted from the refusal to give the requested special instruction. State v. Bohanan, 745 SW.2d
892, 897 (Tenn. Crim. App. 1987). Inasmuch asthedefendant has not demonstrated that the charge
actually given was deficient and that the requested charge was relevant to the homicide issues, we
affirm the trial court’s refusal to instruct the jury as the defendant had requested.

VI. Sentencing

In hisfinal issue, the defendant insists that his sentences are excessive because the
trial court found and weighed inappropriate enhancing factors and disregarded pertinent mitigating
factors. The defendant challenges the gpplication of enhancement factor (2) that the defendant was
aleader in the commission of an offense involving two or more criminal actors, Tenn. Code Ann.
840-35-114(2) (Supp. 2000), and enhancement factor (4) that thevictimwasparticularly vulnerable
because of age or physical or mental disability, id. § 40-35-114(4) (Supp. 2000). On the mitigation
side, the defendant insists (1) that he should have been given the benefit of having provided
substantial assistance to law enforcement authorities, and (2) that the trial court ignored witnesses
and correspondence that had been submitted. The defendant does not suggest what sentences he
regards as appropriate.

A. Sandard of Review

When there is a challenge to the length, range, or manner of service of a sentence, it
Is the duty of this court to conduct a de novo review of the record with a presumption that the
determinations made by the trial court are correct. Tenn. Code Ann. § 40-35-401(d) (1997). This
presumption is "conditioned upon the affirmative showing in the record that the trial court
considered the sentencing principles and all relevant facts and circumstances.” Satev. Ashby, 823
S.W.2d 166, 169 (Tenn. 1991); see State v. Hooper, 29 SW.3d 1, 5 (Tenn. 2000). "The burden of
showing that the sentence is improper is upon the appellant.” Ashby, 823 SW.2d a 169. In the
event the record fails to demonstrate the required consideration by the trid court, review of the
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sentence is purely de novo. Id. If appellate review, however, reflects that the trial court properly
considered all relevant factors and its findings of fact are adequately supported by the record, this
court must affirm the sentence, "even if we would have preferred a different result.” Sate v.
Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991).

The mechanics of arriving at an appropriate sentence are spelled out in the Criminal
Sentencing Reform Act of 1989. At the conclusion of the sentencing hearing, the trial court
determines the range of sentence and then determines the specific sentence and the propriety of
sentencing alternativesby considering (1) theevidence, if any, received at thetrial and the sentencing
hearing, (2) the presentence report, (3) the principles of sentencing and arguments as to sentencing
alternatives, (4) the nature and characteristics of the criminal conduct involved, (5) evidence and
information offered by the parties on the enhancement and mitigating factors, (6) any statementsthe
defendant wishes to make in the defendant's behalf about sentencing, and (7) the potential for
rehabilitation or treatment. Tenn. Code Ann. § 40-35-210(8), (b) (Supp. 2000); id. § 40-35-103(5)
(1997).

B. Arriving at the Sentence

Thedefendant qualified asaRangel standard offender for sentencing. Hisconviction
for the second degree murder of Hiteisclassified asaClass A felony, with asentencing range of 15
to25years. Tenn. Code Ann. § 39-13-210(1997). Indealing with such aconviction, the sentencing
court startswith the presumption that the defendant should recei ve a sentence inthe midpoint of the
range without any enhancement or mitigating factors. 1d. § 40-35-210(c) (Supp. 2000). |If
enhancement or mitigating factors do apply, the sentencing court is directed first to “enhance the
sentence within the range as appropriate for the enhancement factors, and then reduce the sentence
within the range as appropriate for the mitigating factors.” 1d. 8 40-35-210(d), (e) (Supp. 2000). A
similar analysis applies to the defendant’ s conviction for facilitation of attempted second degree
murder. That conviction is a Class C felony, with a sentencing range of threeto six years. Id. 88
39-12-107(a) (crimina attempt is an offense one classification lower than the most serious crime
attempted), 39-11-403 (b) (facilitation of the commission of afelony is an offense of the class next
below thefelony facilitated) (1997). For thistype of conviction, the sentencing court startswith the
presumption that the defendant should receive a minimum sentence in the range without any
enhancement or mitigating factors. 1d. 8 40-35-210(c) (Supp. 2000).

The sentencing court applied threeenhancement factorsto the second degree murder
conviction. First, the*defendant was aleader in the commission of an offense involving two (2) or
more crimina actors.” Tenn. Code Ann. 8 40-35-114(2) (Supp. 2000). Second, a“victim of the
offense was particularly vulnerable because of age or physical or mental disability.” Id. § 40-35-
114(4) (Supp. 2000). Last, the “defendant possessed or employed a firearm . . . during the
commission of the offense.” 1d. § 40-35-114(9) (Supp. 2000). The defendant does not challenge
the application of thislast enhancement factor. For facilitation of attempted second degree murder
conviction, the sentencing court applied enhancement factors (2) and (9). Id. § 40-35-114(2), (9)
(Supp. 2000). No mitigating factorswere applied to either conviction. Weighing the enhancement
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factors, thetrial court arrived at a sentence of 25 years on the second degree murder conviction and
five years for the facilitation conviction. The sentenceswere ordered to run concurrently.

The defendant objects to the finding that he was aleader in the commission of the
offenses. Hisarguments, however, are retreads of the defense theory at trial, namely that therewas
no conspiracy or plan between Newberry and himself to conduct a* shooting spree.” The sentencing
court pointed to the proof that the defendant and Newberry drove together to the trailer, that they
brought agun with them, that the defendant used the gun to shoot Hite, and that Newberry next used
thegunto shoot Allen. Enhancement factor (2) can apply evenif the defendant isnot the soleleader,
but rather “a’ leader. See Statev. Hicks, 868 S.W.2d 729 (Tenn. Crim. App. 1993). That being said,
we believe that enhancement factor (2) was properly applied only to the second degree murder
conviction. The state concedes on appeal that this factor does not apply to the defendant’s
facilitation conviction. We agree. Moreover, we are somewhat at a loss to envision a situation
wherein a defendant, although facilitating the offense but lacking the intent to promote, assist, or
benefit from the offense, would be considered “a’ leader in the offense.

Thedefendant further objectsthat Hitewas not aparticularly vulnerablevictim. The
trial court applied this enhancement factor for two reasons. First, if Hite was asleep when he was
shot, he was particularly vulnerable. Second, even if he was awake, Hite had retreated from the
world to his private bedroom where he could expect to be left alone.

A victimisparticularly vulnerableif, dueto physical or mental limitations, sheor he
Isincapable of resisting, summoning help, or testifying against the perpetrator. See Satev. Adams,
864 SW.2d 31, 35 (Tenn. 1993). Moreover, avictim's physical or mental limitation may be
temporary or self-induced. See Statev. NicholasWilliams, No. M1999-00780-CCA-R3-CD, slip op.
at 12 (Tenn. Crim. App., Nashville, July 3, 2001). Whether avictim’ slimitationsrender him or her
particularly vulnerableisafactual issueto be determined on acase-by-casebasis. See Satev. Gray,
960 S.W.2d 598, 611 (Tenn. Crim. App. 1997).

Enhancement factor (4) has been applied in the context of a sleeping victim. State
v. Nicholas Williams, dlip op. a 12 (the sleeping, intoxicated minor victims were particularly
vulnerableto the defendant's attack, thus justifying application of enhancement factor (4)); Satev.
Clayton Eugene Turner, 1, No. 03C01-9805-CR-00176, slip op. at 33-34 (Tenn. Crim. App.,
Knoxville, Oct. 6, 1999) (sleeping ten-year-old was particularly vulnerable to appdlant's assault;
record justifies application of enhancement factor (4)), perm. app. denied, (Tenn. 2000); State v.
Tony Wayne Shyder, No. 03C01-9403-CR-00101, slipop. at 17 (Tenn. Crim. App., Knoxville, Nov.
21, 1995) (deeping seven-year-old was particularly vulnerable to the offense of arson), perm. app.
denied (Tenn. 1996). We see no reason why, asin this case, a sleeping adult could not be regarded
as particularly vulnerable to being shot.?

3 . _— " .
W e need not pass on the sentencing court’s finding that the victim was parti cularly vulnerabl e because he had
retreated to the sanctity of hisbedroom. There well could be situationsin which the victim’s physical limitationsderive
(continued...)
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In our opinion and pursuant to de novo review of the record, thetrial court correctly
considered and applied enhancement factor (4).

As for mitigating factors, the defendant laments the sentencing court’s refusal to
consider mitigation factor (10) that the defendant assisted the authorities in locating or recovering
any property or person involved in the crime. See Tenn. Code Ann. § 40-35-113(10) (1997).
Because the defendant did not help locate or recover the murder weapon until he had secured legal
representation, he concludesthat the sentencing court penalized himfor exercising hisconstitutional
right to counsel.

Mitigating factor (10) provides, “ The defendant assisted the authorities in locating
or recovering any property or person involved in the crime.” Tenn. Code Ann. 8§ 40-35-113(10)
(1997). Thislanguage does not restrict consideration to defendants who render ass stance prior to
securing legal representation or beforeproceedingtotrial. Itissufficient if theassistanceisprovided
sometime prior to sentencing. Cf., Satev. Lord, 894 SW.2d 312, 318 (Tenn. Crim. App. 1994)
(factor (10) "is broad enough to apply not only to locating any fellow perpetrators and instruments
of crime, but to locating victims and property that are the objects of criminal conduct, as well").
Sentencing courts, however, are not locked into assigning any particular weight to this mitigating
factor. Assistance can be evaluated by taking into account factors such as (1) the nature and extent
of the defendant’ s assistance; (2) the significance and usefulness of the defendant’ s assistance; (3)
thetruthfulness, compl eteness, and reliability of the assistance; (4) any risk of injury to the defendant
or retaliation directed to the defendant’ s family resulting from the assistance provided; and (5) the
timeliness of the assistance provided. See, eg., Sate v. Jon Robert Goodale, No.
M2000-02140-CCA-R3-CD, dip op. a 9 (Tenn. Crim. App. Nashville, Sept. 14, 2001) (from
beginning of defendant’s involvement with police, he lied and midead authorities as well as the
victim's family); State v. Damien Jackson, No. M2000-00763-CCA-R3-CD, dlip op. at 12 (Tenn.
Crim. App., Nashville, Jul. 18, 2001) (only reason defendant told police where guns were was to
keep his mother out of trouble); State v. Ricky A. Burks, No. M2000-00345-CCA-R3-CD, dlip op.
at 30 (Tenn. Crim. App., Nashville, May 25, 2001) (defendant called 911 three timesto mislead the
police and came to police station to outsmart the police) (collecting and citing cases involving
mitigating factor (10)).

In this case, the sentencing court should have considered the assistance that the
defendant provided. Even so, in our opinion, mitigating factor (10) should be afforded slight weight
and does not justify a modification of the defendant’s sentences. The defendant’ s attempt to lead
law enforcement to the location of thediscarded murder weapon was unsuccessful and resulted only
intherecovery of abag that might have been amagazine pouch. The defendant’ s assistancewas not
particularly useful or substantid.

3 .
(...continued)
from physical “location” instead of “body impairment.” For instance, avictim who is confined to ajail cell would be
particularly vulnerabl e to a shooting attack by someone outsidethe cell door because no avenue of escape from the cell
exists.
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Becausewe concludethat mitigating factor (10) appliesinthiscase, itisunnecessary
to tackle the defendant’s assertion that he was punished at sentencing for the exercise of his
constitutional rights. The defendant does not couch his comments in terms that squarely raise a
constitutional violation or deprivation. See Satev. National Optical SoresCo., 189 Tenn. 433, 225
S.W.2d 263 (1949) (court will not pass on constitutionality of statute or any part unless absolutely
necessary for determination of case and present rights of the parties). At any rate, we perceive an
important di stinction between constitutional ly protected conduct that isused to* enhance” asentence
and the failure to reward a defendant with mitigating credit at sentencing for such conduct.

The defendant’ s fina sentencing complaint is that the trid court failed to give any
sentencing consideration to numerous letters and a petition offered on the defendant’ s behalf. We
notethat numerousl|etterscomposed by friendsand family of both the defendant and of the deceased,
Michael Hite, were addressed and submitted to the presentence investigator, along with a petition
signed by individuals supporting a minimum sentence for the defendant. The presentence
investigator, inturn, filed thepetition and | etters as an addendum to the original presentence report,
and copies were sent to the trial court and defense and prosecution counsel.

It was the consensus of those writing |etters on the defendant’ sbehalf that he should
receive aminimum sentence, while those who wrote about the loss of Michael Hiteinsisted that the
defendant deserved the maximum pendty that the law could extract. The trial court ruled that,
except for two victim impact statements submitted by Mark Allenand by Hite'smother, theletters,
petitions, and articles that had been received were “inadmissible,” which we interpret to mean that
these materials were not considered in arriving at the sentence. To facilitate appellate review, the
trial court did permit the materials to be made part of the record.

Under Tennessee law, atrial court “shdl” afford the parties at a sentencing hearing
the opportunity to be heard and to present evidence rel evant to the particul ar sentencing task at hand.
Tenn. Code Ann. § 40-35-209(b) (Supp. 2000) (emphasis added). The sentencing statutes and
principles permit hearsay to be admitted, with two exceptions. As with other information, any
hearsay must be “relevant to the sentencing of the defendant,” and it should be “reliable.” 1d.; see
Satev. Mounger, 7 SW.3d 70, 76 (Tenn. Crim. App. 1999) (parties shal be afforded opportunity
to be heard and present rel evant evidence at sentencing). Accordingly, the admissibility of hearsay
letters written in connection with an upcoming sentencing determination will turn upon reliability
and rdevancy.

Beforereachingthegquestion of evidentiary admissibility, however, asentencing court
must determine if the hearsay letters are properly before it. It is inappropriate for a citizen to
communicate with or write directly to a sentencing judge about a pending case. In that situation,
“most judges, knowing that such letters are improper, either don't read the letters or don't consider
thelettersinreachingtheir decision.” Statev. Birge, 792 S.\W.2d 723, 725 (Tenn. Crim. App. 1990);
see Satev. Bud Cash, No. 286, slip op. at 23 (Tenn. Crim. App. Knoxville, Jan. 30, 1992) (“All of
the letters were sent directly to the trial judge. He correctly noted that such a procedure was
improper and stated that he had not read most of the letters.”). Even so, such letters should bemade
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part of therecord of the caseto providenoticeto the parties and to avoid the appearance of improper
influence. Birge, 792 SW.2d at 725.

It appearsto usthat the hearsay |etters and the petition in this case were not funnel ed
straight to the sentencing court. Evidently, thematerialswere solicited by counsel for the partiesand
were addressed and submitted to the presentence investigator who then incorporated the materials
into an addendum to the original presentence report. Copies of the addendum were forwarded to
counsel for the parties and to the sentencing court. During the sentencing hearing, the defendant
requested that the sentencing court consider the materid sin the addendum, which the court declined
todo. Weare satisfied that the material swere properly before the sentencing court. See Satev. Bud
Cash, dip op. at 23-24 (although letters sent directly to trial judge, the defendant subsequently
adopted and proffered them as an exhibit at sentencing hearing; trial court’s*“summary refusd” to
review the letters was inappropriate).

Unlike the Bud Cash sentencing court that summarily refused to review character
letters properly before it, the court in this case apparently perused the materials sufficiently to
concludethat the defendant’ s supporterswere advocating aminimum sentence, while Hite’ sfriends
and family were urging amaximum sentence. Unless and until public opinion polls are introduced
and approved as a suitable bads for arriving a an appropriate sentence for a convicted defendant,
hearsay opinions, such as expressed in this case, are irrelevant to the sentencing process and,
therefore, inadmissible.

Moreover, evenif thereisother personal history type of information contained inthe
materids, the relevance of the information is not explained by the defendant. We recognize that
character |ettersarefrequently submitted for sentencing and that, generally speaking, character letters
should be given due consideration. See Sate v. Bud Cash, dlip op. at 23. In this particular case,
however, the defendant was facing a certain incarcerative sentence for his second degree murder
conviction. At sentencing, the defendant did not explain how the petition or theletterswererel evant
to rebut the statutory enhancement factors or to support any of the mitigating factors being offered.
Weareloathinthesecircumstancestofault thesentencing court’ srefusal totakethese materialsinto
account in imposing a sentence.

In summary, we conclude that enhancement factors(2), (4),and (9) areapplicableto
defendant’ s conviction for second degree murder, and the trial court’s sentencing based on those
factorsis appropriate; the defendant’ s 25-year sentence on this conviction is affirmed.

VI1I. Conclusion

In conclusion, the evidence at trial waslegally sufficient to support the defendant’ s
convictions for second degree murder and facilitation of attempted second degree murder, and the
sentences imposed are appropriate. The jury instructions adequately explained the relevant legal
principles, including voluntary intoxication and its effect on therequired culpable mensrea for the
charged and lesser-included offenses. The verdict, we conclude, was not tainted by prosecutorial
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misconduct, and the jury was not improperly allowed to consider expert testimony or to view
photographs of the deceased and the defendant. While the state should not have been permitted to
guestion the defendant about his post-arrest silence, the error in this instance was harmless. The
judgment of thetrial court is, therefore, affirmed.

JAMES CURWOOD WITT, JR., JUDGE
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