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OPINION
Factual Background

Following a series of residential burglaries in McNairy County in December of 1998, the
Appdllant was eventually apprehended and charged with sixteen offenses. eleven counts of
aggravated burglary, class D felony theft, class C felony theft, evading arrest, possession of a
Schedule 11l controlled substance, and possession of a Schedule IV controlled substance. On two
separae occasions, the Appellant was able to elude law enforcement officers in multi-county
pursuits, after sheriff’ s department deputies were dispatched to investigate reports of a suspicious



person at two residencesin the county. The Appellant wasidentified on both occasionsasthedriver
of the stolen vehicles, before the vehicles were wrecked in the chase and abandoned. Following
abandonment of the wrecked vehicle in the second chase, the Appellant was captured after
attempting escapein another stolen vehicle. During aninventory of thefirst wrecked vehicle, items
taken during four aggravated burglarieswerefound. Inventory of the second wrecked vehicleagain
revealed items taken during additional burglaries.

In view of the Appellant’ s indigency status, the public defender’s office was appointed to
represent the Appellant. On the scheduled morning of trial, the Appellant requested discharge of his
appointed counsel. This request was granted and the Appellant was permitted to proceed pro se.
After thejury was selected, the Appellant, following pleanegotiations, entered guilty pleasto nine
counts of aggravated burglary and one count of class C felony theft, and received, under the terms
of the plea agreement, an effective fifteen-year sentence.

ANALYSIS

In order to succeed on a post-conviction claim, the Appellant bears the burden of showing
by clear and convincing evidence, the alegations set forthin hispetition. Tenn. Code Ann. § 40-30-
210(f) (1997). The Appellant’s claim of involuntariness of his guilty plea as set forth in his
petition, sems from the following allegations:

(1) thetrial court’s unwillingness to grant a continuance;

(2) the trial court’ s statements to the defendant regarding the potential sentence he
would receive should he be convicted; and

(3) the attorney who represented the defendant prior to the defendant being alowed
to represent himself, provided ineffective assistance of counsel prior to the trial.

In sum, the Appellant contends that based upon trial counsel’ s deficient pre-trial representation, he
felt compelled to request discharge of counsel and after being advised by the trial court of the
potential sentence hewould receive and becausethetrial court denied a continuance, hewasforced
to enter guilty pleasbecausehefelt “helpless.” We, inturn, examinethe Appellant’ sissueof failure
to grant a continuance, the trial court’s alleged statements regarding potential sentence, and
ineffective assistance of counsd.

In evaluating the knowing and voluntary nature of aguilty plea, the United States Supreme
Court held, "[t]he standard was and remai ns whether the plearepresents avoluntary and intelligent
choice among the dternative courses of action open to the defendant ." North Carolina v. Alford,
400 U.S. 25, 31, 91 S.Ct. 160, 164 (1970). In making this determination, the reviewing court must
look to thetotdity of the circumstances. Statev. Turner, 919 S.W.2d 346, 353 (Tenn. Crim. App.
1995); see also Chamberlain v. State, 815 S.W.2d 534, 542 (Tenn. Crim. App. 1990). Indeed, a
"court charged with determining whether . . . pleas were 'voluntary' and 'intelligent’ must look to
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various circumstantial factors, such as therelative intelligence of the defendant; the degree of his
familiarity with criminal proceedings, whether he was represented by competent counsel and had
the opportunity to confer with counsel about the options avail able to him; the extent of advice from
counsel and the court concerning the charges against him; and the reasons for his decision to plead
guilty, including adesireto avoid agreater penalty that might result from ajury trial." Blankenship
v. Sate, 858 S.W.2d 897, 904 (Tenn. 1993).

|. Refusal to Grant a Continuance

The Appellant argues that his pleawas involuntarily entered because the trial court refused
to grant a continuance after the Appellant discharged his attorney and new counsel was not
appointed, thereby requiring the Appellant to proceed pro se. Specifically, hecontendsthat hisstate
of mind was such that he “felt helpless’ after being forced to represent himself.

It iswell-established that the decision whether to grant acontinuance rests withinthe sound
discretion of the trial court. Satev. Hines, 919 SW.2d 573, 579 (Tenn. 1995), reh'g denied, No.
01-S-01-9303-CC-00052 (Tenn. at Nashville, Mar. 11, 1996), cert. denied, 519 U.S. 847, 117 S.Ct.
133 (1996). Moreover, the denial of a continuance will not be disturbed unless it appears that the
trial court abused its discretion and prejudice resulted to the accused asadirect result of the court's
denial. Id. Additionaly, in order to trigger post-conviction relief, the denial of a motion for
continuance must implicate a constitutional right. Harris v. Sate, 947 SW.2d 156, 174 (Tenn.
Crim. App. 1996), perm. to appeal denied (Tenn. 1997). “Thus, the petitioner must demonstrate,
first, that the court abused its discretion and, second, that its action rendered the proceeding
fundamentally unfair." Id. (citation omitted). Rarely doesagrant or refusal of a continuance reach
constitutional proportions. Id. (citing Knighton v. Maggio, 740 F.2d 1344, 1351 (5" Cir.), cert.
denied, 469 U.S. 924, 105 S.Ct. 306 (1984)).

We are not persuaded by the facts presented that the denial of Appellant’s request for a
continuance implicates a constitutional right. Unless an Appdlant can show that his substantia
rightswere prejudiced by reason of the denial of hisrequest for continuance, theappellate court will
concludethat there was no abuse of discretion by thetrial court in denying therequest. Inthiscase,
the Appellant wasdeclared indigent, and the public defender’ sofficewas appoi nted to represent him.
After conflicts arose between the Appdlant and his attorney, the Appellant, on the day of trial,
requested that hisattorney be discharged and another lawyer be appointed to represent him. Thetrial
court refused to discharge the Appellant’'s attorney. The Appellant then requested to represent
himself. Thetrial court, after advising the Appellant of the dangers of self-representation, granted
this request, but refused to allow a continuance of the case.

Both the United States and Tennessee Constitutions guarantee an indigent
criminal defendant the right to assistance of appointed counsel at trial. See U.S.
Const. amend. VI; Tenn. Const. art. |, 89. Theright of an accused to assistance of
counsel, however, does not include the right to appointment of counsel of choice, or
to specia rapport, confidence, or even a meaningful relationship with appointed
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counsel. SeeMorrisv. Sappy, 461 U.S. 1, 13-14, 103 S. Ct. 1610, 1617-18 (1983).
The essential aim of the Sixth Amendment isto guarantee an effective advoceate, not
counsel preferred by the defendant. See Wheat v. United States, 486 U.S. 153, 159,
108 S. Ct. 1692, 1697 (1988).

Ordinarily, waiver of the right to counsel must be voluntary, knowing, and
intelligent. See Johnson v. Zerbst, 304 U.S. 458, 464-65, 58 S. Ct. 1019, 1023
(1938). Typicaly, such awaiver occursonly after thetrial judge advises adefendant
of the dangers and disadvantages of self-representation and determines that the
defendant "knows what he is doing and his choice is made with eyes open.” Adams
v. United Satesexrel. McCann, 317 U.S. 269, 279, 63 S. Ct. 236, 242 (1942). Many
courts, however, have recognized that the right to counsel is not alicense to abuse
the dignity of the court or to frustrate orderly proceedings. Accordingly, severa
courts have acknowledged that, like other constitutional rights, the right to counsel
can be implicitly waived or forfeited if adefendant manipulates, abuses, or utilizes
the right to delay or disrupt atrial.

Sate v. Carruthers, 35 SW.3d 516, 546-47 (Tenn. 2000) (some citations omitted). With these
criteria considered, we find that the Appellant has not shown that his substantia rights were
prejudiced by reason of the denial of his request for continuance. The trial court found that the
Appellant was “playing the system” by firing his attorney and requesting a continuance. Also, the
Appellant testified at the guilty pleahearing that he was not “forced” to represent himself. He has
failed to identify any prgjudice affecting his conviction or sentence, which he authored.
Accordingly, we conclude that the post-conviction court did not abuse its discretion in denying the
Appellant’s motion for a continuance.

II. Sentencing Information

The Appellant contendsthat his“ state of mind was such that he could not make avoluntary,
knowing, and intelligent decision with regard to his guilty plea’ based upon “the trial court’s
statements to the [Appellant] regarding the potential sentence he would receive.” At the post-
conviction hearing, the Appellant testified that,

Judge Blackwood advised methat if | proceeded to trial that morning, | was
facing upwards of 150 years, and that it might not be the Court’s position to
impose a 150-year sentence on it, but it would be the Court’ s position to run
consecutive sentencesif | was found guilty that morning of trial.

By thisstatement, the A ppellant assertsthat “ the Court wastrying to encourage himto plead guilty.”
We conclude that the record establishes that the Appellant's plea of guilty was entered
voluntarily and knowingly and with full awareness of hisconstitutional rights. Thetranscript of the

guilty pleahearing reveal sthat thetrial court questioned the Appellant extensively asto whether his
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plea was made with knowledge and understanding. Additionally, the transcript of the hearing
establishesthat thetrial court informed the Appellant of “the minimum and maximum punishment
for these offenses.” Moreover, the Appellant indicated to the trial court that it was his “desre to
pursue a negotiated settlement of the case.” Thus, the record supports the post-conviction court's
conclusion that the Appellant's guilty pleawas entered into voluntarily and knowingly. Therefore,
thisissue is without merit.

I11. Ineffective assistance of counsdl

Once a guilty plea has been entered, effectiveness of counsel isrelevant only to the extent
that it affects the voluntariness of the plea. In this respect, such claims of ineffective assistance
necessarily implicate the principle that guilty pleas be voluntarily and intelligently made. Hill v.
Lockhart, 474 U.S. 52, 56,106 S.Ct. 366, 369 (1985) (citing North Carolinav. Alford, 400 U.S. at
31, 91 S.Ct. at 164).

To succeed in a challenge for ineffective assistance of counsd, the Appellant must
demonstratethat counsel’ srepresentation fell below therange of competence demanded of attorneys
in criminal cases. Baxter v. Rose, 523 SW.2d 930, 936 (Tenn. 1975). Under Srickland v.
Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064 (1984), the Appellant must establish (1)
deficient representation and (2) prejudice resulting from the deficiency. Inthe context of a guilty
plea, to satisfy the second prong of Strickland, the Appellant must show that “there is areasonable
probability that, but for counsel’ s errors, he would not have pleaded guilty and would have insisted
ongoingtotrial.” Hill v. Lockhart, 474 U.S. at 59, 106 S. Ct. at 370; Walton v. State, 966 S.W.2d
54, 55 (Tenn. Crim. App. 1997).

The issues of deficient performance by counsel and possible prejudice to the defense are
mixed questions of law and fact. Satev. Burns, 6 SW.3d 453, 461 (Tenn. 1999). “A trial court’s
findings of fact underlying aclaim of ineffective assistance of counsel arereviewed on appeal under
a de novo standard, accompanied with a presumption that those findings are correct unless the
preponderance of the evidence is otherwise.” Fields v. Sate, 40 S.W.3d 450, 458 (Tenn. 2001)
(citing Tenn. R. App. P. 13(d)); Henley v. Sate, 960 SW.2d 572, 578 (Tenn. 1997). However,
conclusions of law are reviewed under a purdy de novo standard, with no presumption of
correctness. Fields, 40 SW.3d at 458.

In hisbrief, the Appellant focuses on two areas of ineffectiveness: (1) trial counsel’ sfailure
to adequately address the issues relaed to the credibility of key state witnesses, and (2) trial
counsel’s “aggressive efforts to convince the defendant to plead guilty.” In the present case, the
post-conviction court concluded that the A ppel lant received the competent assi stance of counsel, and
consequently, entered his pleaknowingly and voluntarily. The proof does not preponderate against
these findings.

As stated earlier, at the guilty plea hearing, the Appellant indicated to the trial court that it
was his* desireto pursue anegotiated settlement of the case” without the assistance of counsel. The
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Appellant later testified that he was not “forced to represent himself.” At the post-conviction
hearing, trial counsel testified that he did not pressure the Appellant to enter into a plea.
Furthermore, the Assistant District Attorney noted that the Appellant was “doing good
negotiations.”* Asobserved by the Appellant’ s sentencing classification as a career offender, heis
no novice to the crimina justice system. The Appellant’s criminal history reflects sixteen prior
felony convictions beginning in 1979 and spanning three states. Moreover, theterms of the guilty
pleawerefavorableto the Appellant. The Appelant wasindicted on sixteen offenses, and received
only an effectivefifteen-year sentence. Regarding thewitnesscredibility issue, trial counsel testified
that he had atape player in his office, and therefore, if the Appellant wanted to listen to the tapes,
then there would have been no “ problem with getting him the tapes or letting him listen to them.”
Accordingly, we find that the Appellant has not proven by clear and convincing evidence that trial
counsel’ s performance was not within the range of competence demanded of attorneysin criminal
cases. The Appellant certainly has provided no evidencethat “but for counsel’ serrors, hewould not
have pleaded guilty and would haveinsisted on going to trial.” In sum, the Appe lant has failed to
show ineffective assistance of counsel.

For the foregoing reasons, we deny post-conviction relief and affirm the judgment of the
Circuit Court of McNairy County.

CONCLUSION
Based upon theforegoing, wefind that the post-conviction court did not err in ruling that the

Appellant’s plea was knowingly, intelligently, and voluntarily entered or that he received the
effectiveassistance of counsd. Accordingly, the judgment of the post-conviction court isaffirmed.

DAVID G. HAYES, JUDGE

1The Assistant District Attorney stated that,

there were certain counts that he didn’t want to plead guilty to on account of there was some evidence
involved in some pending casesin the other courts. . . . [I]t was just like talking to another attorney.
... I mean, heknew what he wanted done, and with somereluctance, the State dismissed the charges
that he was insisting on.
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