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OPINION

The defendant was indicted on July 27, 1999, for first degree murder. The arraignment
occurred on August 25, 1999, and the defendant entered a plea of not guilty to the charge. The
matter was set for trial on severa occasions, but continued each time. On March 2, 2001, the
defendant filed a motion to continue the trial setting of March 5, 2001. The State opposed the



motion, which was denied. The trial then proceeded as scheduled, resulting in the defendant’s
conviction for second degree murder. Subsequently, he was sentenced to twenty-three years as a
violent offender, and timely appeded, presenting the following issues:

I.  Did the trial court err by refusing to grant the defendant’s
request for a continuance?

I1.  Didthetrial court commit plain error in failing to instruct the
jury on the lesser-included offenses of reckless homicide and
criminally negligent homicide?
[11.  Did thetrial court err by imposing an excessive sentence?
Following our review, we agree that the jury should have been instructed as to the lesser-
included offenses, and, therefore, reverse the conviction and remand for anew trial. Although the
other issues are moot as theresult of this reversal, we conclude that they are without merit.

STATE’'S PROOF

The three witnesses to the shooting of which the defendant was convicted were brothers
Cordney, Charmdone, and Carlos Taylor, ages 22, 20, and 19 a thetime of trial, who livedwiththeir
grandmother, Caroline Gibson, near wherethe shooting occurred.! Althoughthethreeweretogether
when they witnessed the killing of the victim, their recollections diverge in anumber of instances.

Cordney Taylor testified that he and hisbrothers, Charmdone and Carlos Taylor, wereliving
withtheir grandmother, Caroline Gibson, at 868 South Eighth Street in Nashvillein January of 1999.
Between 8:30 and 9:00 p.m. on January 1, 1999, Cordney heard a gunshot while he and his brothers
were walking down the sidewak from their uncle’'s house back to their grandmother’s house.
Cordney testified, “I turned around and | seen Thomas Gatewood shoot [the victim] and [the victim]
fell tryingto makeit to histruck.” Cordney said he was standing about thirty to thirty-five feet from
the shooting and that the defendant was “probably about five feet, six feet” from the victim when
the shot was fired. The defendant ran past the Taylor brothers and said he had just shot someone.
The defendant was wearing a black or gray hooded sweatshirt, black jogging pants, and blue and
white shoes. Taylor said that the hood on the defendant’s sweatshirt was down, with nothing
covering the defendant’ s face as he ran past them. The defendant was carrying a black handgun.

Cordney said he and hisbrothers continued wal king after theshooting to their grandmother’s
house and did not immediately tell anyone about the shooting or offer assstance to the victim.
Cordney told hisgrandmother about the shooting the next day, January 2, 1999, and she called the
police. Later that day, Cordney and his brothers met with Detective David Carrel at the police

1Because the brothers share the same first initial and last name, we will refer to each by his first name. We
intend no disrespect by this procedure but do so to avoid having to repeatedly use the entire name of each.
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station and gave statements. Cordney identified the defendant from a photographic lineup and said
he was “very certain” that the defendant was the shooter. Cordney said the defendant came to his
grandmother’s house “[p]robably twice” that same evening, and he briefly spoke to the defendant
the second time. The defendant asked Cordney if he and his brothers had been downtown to talk to
the police. Cordney said hetold the defendant “no” because he was nervous. The defendant was
wearing the same clothes he had on the night before, and Cordney could seethe “print” of agun
through the defendant’ s sweatshirt.

On cross-examination, Cordney admitted that he was currently on parole for an aggravated
robbery conviction. Cordney thought he had a cousin nicknamed “ Stink” or “ Stinky” but was not
certain.? He said he had seen the victim in the area of the shooting in alight blue pickup truck on
previous occasions. Cordney said he had played softball and basketball with the defendant and had
known the defendant “[f]or some years.” He described hisrelationship with the defendant as just
someone he would see on the street and denied that there was any “bad blood” between him and the
defendant.

Charmdone Taylor testified that between 8:00 and 9:00 p.m. he was walking with his
brothers, Cordney and Carlos, on January 1, 1999, to their grandmother’s house when he heard a
gunshot. Hedid not have to turn around when he heard the gunshot because he was already facing
that direction. He saw the defendant pointing a gun & the victim who was about four or five feet
away from the defendant. After he was shot, the victim started running toward histruck but fell to
the ground. Charmdone said that even though he knew the victim and saw him get shot, he did not
offer to helphim. The defendant, wearing a gray hooded sweatshirt, black sweat pants, and Reebok
tennis shoes, ran within approximately ten feet of where Charmdone and his brothers were standing
but did not say anything to Charmdone. The hood on the defendant’ ssweatshirt wasdown, and there
was nothing covering hisface. A black gun was in the defendant’ s hand.

Charmdoneand hisbrothersthenwalked ontotheir grandmother’ shouseand, approximately
thirty minutes later, he told his grandmother about the shooting. Charmdone did not immediately
tell his grandmother about it because he “thought it was no big deal.” He went to the police station
the next day, gaveastatement, and identified the defendant from a photographiclineup. Hesaid he
was“[r]eal certain, hundred percent” of hisidentification of the defendant asthe shooter. On cross-
examination, Charmdone admitted that he and his brothers did not come forward and tell the police
about the shooting until after the police had come to their house and taken some clothing.

Charmdonetestified that he had known the defendant for one and ahalf to two years and that
his sister had gone to school with the defendant. He had seen the defendant on previous occasions
in the James Casey housing project where the shooting occurred. He denied that he had ever had a
fight or argument with the defendant. Charmdone said he had a cousin nicknamed “ Stink” on his
father' s side of the family, but it had been over sx months since he last saw him.

2 Edgar “ Stink” Harvey was identified by another witness as being responsible for the shooting.
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CarlosTaylor, who wasincarcerated for atheft conviction at thetime of thedefendant’ strial,
testified that hewas“[c]hilling around by [hig] uncle’ shouse at South Eighthand Seventh” with his
brothers, Cordney and Charmdone, on January 1, 1999. He heard one gunshot, turned around, and
saw the defendant pointing a gun at the victim. Carlos said that neither he nor his brothers were
facing the direction the shot camefrom. Thevictim managed to walk back to histruck beforefalling
to the ground. The defendant, who was wearing a dark-colored sweat suit, ran toward Carlos and
hisbrothersand said, “I shot dude, | shot dude.” Carlos said on direct examination that he could not
remember whether the hood on the defendant’ s sweatshirt was pulled up over hishead; however, on
cross-examination, he said the defendant’ s hood was not over his head. Carlos described the gun
that the defendant had as “ black, like anine.”

Carlossaid that hewent to hisuncle’ shouse directly after the shooting, but hisbrotherswent
to their grandmother’ s house. Subsequently, Carlos went to his grandmother’s and told her about
the shooting that same night. Carlos said he talked to the police the next day after his grandmother
said that the police werelooking for him and had taken Charmdone’ syellow and gray shirt from the
house. At the police station, he identified the defendant from a photographic lineup.

Carlostestified that he did not consider the defendant to be an enemy, that the defendant was
“[jJust alittle bit” of a close friend, and that the defendant was “cool.” He denied that he or his
brothers had ever had words with the defendant. Carlos admitted that even though he had known
the victim, who was a friend of his grandfather, for about six or seven months, neither he nor his
brothers went to check on the victim after the shooting. Carlos sad that he has a distant cousin
nicknamed “ Stink,” but he did not know “ Stink’s” real name.

Caroline Gibson, the Taylor brothers’ grandmother, testified that her grandsonswere living
with her at 868 South Eighth Court in January 1999. She said that she had known the defendant for
about six yearsand that she knew of thevictim. Ms. Gibson was not at the scene when the shooting
occurred, but she had a conversation with Cordney, Charmdone, and Carl os about the shooting “the
night after. 1t was the next morning they was [sic] talking to me about it.”

Ms. Gibson sad the police cameto her house twice on January 2, 1999, thefirst timelooking
for “Stink,” and the second time as aresult of her telephone cdl to the police. Shetold the police
that “ Stink” did not live at her residence but allowed them to come inside to check. Ms. Gibson
testified that she knew three people called “Stink,” and one of the three was a “sixth cousin or
something like that” of her grandsons. The police also asked her about her grandsons and took a
yellow and light-colored shirt from Charmdone’ s bedroom. Ms. Gibson called her grandsons and
informed them that the police had been there and wanted to talk to them. When her grandsons
arrived home, she called the police who returned to her apartment and talked to her grandsons, who
subsequently went to the police station to give statements.

Ms. Gibson said the defendant came to her home twice during the evening of January 2,

1999, and was wearing black or dark bluepants and a black hooded sweatshirt with the hood pulled
up on his head. She lied to the defendant the first time he came when she told him that her
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grandsons were not home. She explained that she had lied because the defendant had his handsin
his pockets and knew the police had been to her home, and she did not know what his intentions
were. During the second visit, the defendant, acting“ real strange,” asked for Cordney, who stepped
out onto the porch and spoke briefly to the defendant. Ms. Gibson said that she stood in the doorway
and heard the defendant ask Cordney if he and hisbrothers had turned himin to the police. Cordney
then walked back inside the house.

Officer Neal Cook of the Metro Nashville Police Department testified that he arrested the
defendant on January 5, 1999, at the apartment of L onnie Freeman which waslocated approximately
two and a half blocks from the scene of the shooting. While Cook was taking the defendant into
custody, the defendant said, “1 wasn't there, | was with my buddy James, but we heard the shots.”
Cook said that other officers searched the apartment, but no gun was recovered.

L onnie Freeman testified that the defendant was staying with him at his apartment on Shelby
Street on January 1, 1999. The defendant told Freeman that he was in trouble and that he had shot
someone in the housing projects during arobbery. Freeman said he had seen the defendant with a
nine-millimeter black automatic gun and thought he had seen the defendant with the victim on a
previous occasion. Freeman allowed the police to search his apartment, but they did not find the
defendant’ s gun.

Detective David Carrell of the Metro Nashville Police Department testified that, during his
investigation of the shooting, he interviewed Anderson Johnson who was walking with his young
childin thevicinity of the shooting when it occurred. Johnson said he had a brief conversation with
the victim who wanted him to take some money to aman at anearby playground. Johnson thought
it was adrug deal and did not want to get involved, so he kept walking to get away from the victim.
Shortly thereafter, Johnson heard a shot, turned around, and saw the victim fall to the ground.
Carrell later determined that Johnson was standing 165 feet from the victim’s truck when he
witnessed the shooting. Johnson described the shooter as amale black, 30 to 40 years old, medium
height, medium build, and wearing dark clothing and a ydlow and white shirt or jacket.

Johnson gave conflicting statements concerning thelocation of the shooter: theshooter came
out of the “shadows’ and shot the victim; the shooter got out of ablue Hondaautomobile parked on
the street, walked toward the victim, and shot him one time; the shooter was not in the Honda but
was standing besideit; the shooter had been standing by the playground; and, asthefinal alternative,
Johnson was walking down the sidewalk with his back to the victim and never turned around until
he heard a gunshot.

Carrell said that Johnson could not read or write, “ seemed to be slow mentally,” * seemed to
be confused alot,” and was not taking his prescribed medicationfor “hisemotions.” Carrell showed
Johnson two photographic lineups and, after some hesitation, Johnson identified Edgar “ Stink”
Harvey in the second lineup. Because Johnson’s version of the events of the shooting were
inconsistent and “changed over and over,” Carrell did not take out awarrant for Edgar Harvey even
though Johnson had identified him from the lineup. Carrell testified, “1 think Mr. Johnson saw the
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shooting. | do not think Mr. Johnson saw Mr. Harvey that night. Hesaid that [ ] he thought it was
him. Very unsure of himself. If | thought it was Mr. Harvey | would have arrested him.” Harvey
was never located or arrested.

Carrell said that heinterviewed Harvey' sgirlfriend, mother, and friends, aswell asresidents
who lived on the street where the shooting occurred. None of them had seen Harvey for at least a
day prior to the shooting. Harvey had had afight with his girlfriend, Rhonda Jennings, and was
apparently avoiding the area because he knew Jennings would comethereto look for him. Harvey's
mother lived afew blocksfrom the scene and had not seen him on January 1, 1999. Carrell said that
everyoneheinterviewed knew Harvey because he dealt drugsin the area. Harvey’ sstreet nickname
was “ Stink,” but there were several other “ Stinks” who frequented that area.

Carrell discovered that the owner of the blue Honda automobile was Shelita Campbell and
was told that she had loaned the car to her boyfriend and another man the night of the shooting.
Subsequently, the Hondawasimpounded and checked for fingerprints. Theonly viablefingerprints
obtained belonged to Jason Jennings, afriend of Campbell’s and aregular driver of the car.

Carrell returned to the scene of the shooting on January 2, 1999, and was informed that
Caroline Gibson had told the police that her grandsons had witnessed the shooting but were afraid
to comeforward. He went to Ms. Gibson’ shome during the early morning hours of January 2, but
her grandsonswere not home. Whilethere, he saw awhite and yellow T-shirt and asked Ms. Gibson
about “Stink.” Carrell took the shirt because Anderson Johnson had said something about the
shooter wearing a yellow and white jacket. Although Carrell later determined that there was no
significance to the shirt, he did not know that at the time he took it.

Later that day, Cordney, Charmdone, and Carlos Taylor came to the police station to give
statements. They were separated, interviewed one at atime, and each was shown a photographic
lineup which included the defendant because his name “had surfaced.” Each of the brothers
“instantly” identified the defendant as the shooter and gave ataped statement.

Carrell testified that he was present during the autopsy on the victim’ sbody. Thevictim had
a single gunshot wound to the chest which went straight through the heart and exited in the back.
No projectile was recovered from the victim’' s body, at the scene, or from the victim’ s truck.

Carrell arrested the defendant at the apartment of Lonnie Freeman where the defendant was
staying. After being advised of hisrights, the defendant started talking and said, “Man | didn’ t shoot
that dude, | heard the shot, but | was with my dogs [slang for friends].” However, the defendant
never gave him any specific names of the friends. No gun was recovered during the search at
Freeman’ sapartment. Carrell took ataped statement from Freeman whichrel ated that the defendant
had admitted to Freeman that he shot the victim.



At the concdlusion of the State's proof, the defendant moved for ajudgment of acquittal as
to first degree murder, which the trial court granted. Thetrial then proceeded as to murder second
degree.

DEFENSE PROOF

Captain Leonard Michael Miller of the Metro Police Department testified that he met with
thevictim’ sfamily and girlfriend the day after the shooting. Miller said that Edgar “ Stink” Harvey's
name “had come up somehow,” and a photographic lineup was prepared and shown to the family.
The victim’s girlfriend, LindaBeckman, identified Harvey from the lineup as someone the victim
had bought drugs from in the past. Miller returned to the scene of the shooting where Harvey's
mother approached him and told him that Harvey had nothing to do with the murder.

Sergeant David Imhof of the M etro Police Department testifiedthat Captain Miller asked him
to compile a photographic lineup with the defendant’s photograph to show to Linda Beckman.
Imhof showed the lineup to Beckman to seeif she could identify anyone who regularly sold drugs
to the victim. Beckman said that one of the photographsin the lineup looked “very familiar,” and
two photographs were “somewhat familiar.” However, she did not say that the defendant looked
familiar.

The defendant € ected not to testify.

ANALYSIS

Because our resolution of the defendant’ sissue asto lesser-included offensesis dispositive
of this appeal, we will review it first.

|. Instruction asto L esser-lIncluded Offenses

The defendant was charged and tried for first degree murder, whichis“[a] premeditated and
intentional killing of another.” Tenn. Code Ann. 8 39-13-202(a)(1). Atthe conclusion of the State’s
proof, the trial court granted the defendant’s motion to dismiss as to that charge, and the tria
continued on the lesser-included offense of second degree murder, whichis“[a] knowing killing of
another.” 1d. §39-13-210(a)(1). Thedefendant argueson appeal that thetrial court erred in also not
instructing as to criminally negligent homicide, which is “[c]riminally negligent conduct which
resultsin death, id. 8 39-13-212(a), and reckless homicide, which isa*recklesskilling of another,”
id. § 39-13-215(a).

Procedurally, our consideration of thisissue is somewhat more complex because it was not
raised in the motion for new trial. See Tenn. R. App. P. 3(e). Therefore, we must make several
determinations: (1) whether recklesshomicideand criminally negligent homicidearelesser-included
offenses of first degree murder, (2) whether the fact that thisissue was not raised in the motion for
new trid precludes our review of it, and (3) whether, even if error occurred, it was harmless.
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In State v. Burns, 6 SW.3d 453, 466-67 (Tenn. 1999), our supreme court adopted the
following test for determining what constitutes a lesser-included offense:

An offenseis alesser-included offenseif:

(a) all of itsstatutory elements areincluded within the statutory
elements of the offense charged; or

(b) it failsto meet the definition in part (a) only in the respect
that it contains a statutory element or elements establishing

(1) adifferent mental state indicating alesser kind of
culpability; and/or

(2) aless serious harm or risk of harm to the same
person, property or public interest; or

(c) it consists of

(2) facilitation of the offense charged or of an offense
that otherwise meets the definition of lesser-included
offensein part (a) or (b); or

(2) an attempt to commit the offense charged or an
offense that otherwise meets the definition of
lesser-included offense in part (a) or (b); or

(3) solicitation to commit the offense charged or an
offense that otherwise meets the definition of
lesser-included offense in part (a) or (b).

Our supreme court concluded in State v. Ely, 48 S.W.3d 710, 722-23 (Tenn. 2001), that
murder second degree, criminally negligent homicide, and reckless homicide are lesser-included
offenses of felony murder, under part (b) of the Burnstest. The State agrees on appeal that these
offenses are lesser-included offenses, as well, of first degree murder, for which the defendant was
indicted. Accordingly, we must now determine whether the jury should have been instructed asto
these lesser offenses, and, if so, the consequences of this not having been done.

In State v. Allen, 69 S.W.3d 181 (Tenn. 2002), our supreme court clarified an issue upon
whichthere hasbeen somedisagreement in thiscourt, namely, the circumstances under which | esser-
included offenses must beinstructed. Astothisissue, thecourt stated: “ Thetrial court must provide
an instruction on alesser-induded offense supported by the evidence even if such instruction isnot
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consi stent with thetheory of the State or of thedefense. The evidence, not thetheoriesof the parties,
controls whether an instruction isrequired.” 1d. at 187-88.

In response asto whether thetrial court should have charged criminally negligent homicide
and reckless homicide, the State argues that “there is absolutely no evidence here that the killing
resulted accidentally, negligently or recklessly.” The State reviews the evidencein support of this
argument:

Here, there was no evidence whatsoever that the crime was
committed with anything less than knowledge that death was
imminent. There was uncontroverted testimony that the victim was
unarmed and shot at arelativey close range through the heart. This
was obviously afatal shot with aclear intent to kill the victim. The
defendant left the victim where hefell to die. Therewasno evidence
of any struggle. The only issue at trial, as the defendant has
conceded, was identification of thekiller. . .. Neither [the State nor
the defense] accounts are consistent with the commission of the
lesser-included crimesof recklessnessor negligence. Theissueof the
defendant’s mental state or culpability—reckless or negligent—is
irrelevant.

Although we agree with much of the State’ s recitation of facts, our application of the law to
thefactsleadsto adifferent conclusion. Sincetheattention of the Taylor brotherswasfirst attracted
by the sound of the gunshot, none related what had occurred before that sound. Likewise, the
varying statements of Anderson Johnson, as related by Detective Carrell, were not illuminating as
to the reason or cause of the homicide. Thus, the paucity of testimony as to what had occurred
immediatdy beforethe shooting would appear to |eave open the possibility that theslaying did result
from recklessness or negligence.

In our calculus, we must remember, additionally, that in making its determination regarding
instructions as to lesser-included offenses, the trial court “must view the evidence liberally in the
light most favorable to the existence of the lesser-included offense without making any judgments
on the credibility of such evidence.” Burns, 6 S.W.3d at 469.

Here, thefact that littleevidence existsto ascertain the type of homicidecommitted presents
a variant of the more common situation. However, we condude that the trial evidence would
support convictions for criminally negligent homicide or reckless homicide. That being the case,
we conclude that the jury should have been instructed as to these offenses.

However, this matter is not resolved, for we next must determine whether the issue of
incomplete jury instructions may be raised for the first time on appeal. Anticipating thisissue, the
defendant argues that the trial court committed “plain error,” Tenn. R. Crim. P. 52(b), in not so
instructing, thus making the matter ripe for appeal even though it was not raised in the motion for
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new trial. The State, however, arguesthat theclaim waswaived and, evenif not, does not constitute
“plain error.”

In State v. Adkisson, 899 SW.2d 626, 641-42 (Tenn. Crim. App. 1994), this court set out
the considerations for determining whether a matter not objected to at trial may be objected to on

appeal:

a) therecord must clearly establish what occurred inthe trial
court;

b) a clear and unequivocal rule of law must have been
breached;

c) asubstantial right of the accused must have been adversely
affected;

d) theaccused did not waive the issue for tactical reasons; and

€) consideration of the error is necessary to do “substantial
justice.”

1d. (footnotes omitted).

We now will gpply these considerationsto the instant appeal. First, asto consideration (a),
the clarity of the record, the trial transcript “clearly establishes’ that there was no discussion as to
whether any lesser-included offenses would be charged and that, asfar asthe record shows, defense
counsel learned of the contents of the charge as it was being read to the jury. Because a defendant
hasthe right, afforded by Articlel, section 6 of the Tennessee Constitution, for thejury “to consider
all offenses supported by the evidence,” Ely, 48 SW.3d at 727, failure to instruct as to lesser-
included offenses breaches a “clear and unequivocal rule of law,” consideration (b), and, also,
violatesa“ substantial right of theaccused,” consideration (¢). See Tenn. Code Ann. §40-18-110(a)
(1997). Since the record provides no basis for our concluding that defense counsel, “for tactical
reasons,” wished the jury to be instructed only as to murder second degree, consideration (d),
likewise, isresolved in favor of the defendant.

Our final determination iswhether we must review thisissue as to lesser-included offenses
to do “substantial justice.” If the error in not instructing as to criminally negligent homicide and
recklesshomicidewasharmless, it would not appear, asapractica matter, that justicewould require
our reviewing it. Thus, asto consideration(e), wewill ascertain the effect of the error.

Our supreme court, in State v. Allen, 69 SW.3d 181 (Tenn. 2002), clarified the
considerations for ascertaining whether the failure to instruct as to lesser-included offenses was
harmless
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When a lesser-included offense instruction is improperly
omitted, we conclude that the harmless error inquiry is the same as
for other congtitutional errors. whether it appears beyond a
reasonable doubt that the error did not affect the outcomeof thetrial.
In making this determination, a reviewing court should conduct a
thorough examination of therecord, including theevidence presented
at trial, the defendant’ stheory of defense, and the verdict returned by
thejury. A reviewing court may find the error harmless because the
jury, by finding the defendant guilty of the highest offense to the
exclusion of the immediately lesser offense, necessarily rejected all
other lesser-included offenses. Harmless error is not limited,
however, to such cases.

1d. at 191 (citations omitted).

Here, the cross-examination of the State’ switnesses and direct examination of the witnesses
presented by the defense were intended to create a reasonable doubt that the defendant was the
shooter. Thus, rather than committing itself to atheory for the shooting, the defense, instead, was
that the wrong person was being prosecuted. That fact, combined with the inability of the State’s
witnessesto testify asto what had occurred prior to the shooting, leavesamyriad of possibilitiesfor
thekilling. Accordingly, weconcludethat reversibleerror occurred when thejury wasnot instructed
asto criminally negligent homicide and recklesshomicide. For thisreason, we determinethat to do
“substantial justice,” we must treat as plain error the jurors' not having been instructed asto these
offenses.

Wereversethejudgment of conviction and remand for anew trial. Because of the possibility
of further appellate review, however, we will review the remaining issues on appeal.

I1. Denial of Continuance

Thedefendant arguesthat thetrial court erred in continuing thetrial because hiscounsel were
unableto contact, and thus producefor trial, awitness whose testimony was materid to the defense.
As to this assignment, we conclude that the trial court acted properly in denying the continuance
request.

The matter arose when, on March 2, 2001, defense counsel filed a motion to continue the
trial, which was scheduled to begin on March 5, 2001. This motion was supplemented by the
affidavit of defense counsel which stated, as to the expected testimony of Anderson Johnson, the
missing witness:

(2) that hewas an eye-witnessto theincident; (2) that he wasthefirst
one to notify the police of the shooting; (3) that he gave a statement
to the police at the scene of the incident giving details of the crime
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including aphysical description of the suspect, as well as a clothing
description; (4) that hewas ableto identify the vehiclethat was being
used by the suspect; (5) that he gave a follow-up statement at police
headquarters during which he was shown a photo line-up; (6) that he
identified Edgar Harvey as the person who shot Timothy King.

Counsel’ saffidavit further stated that she had maintai ned contact with thewitnessduring the
fall of 2000 and had last spoken to him, by telephone, in February 2001, learning that he may have
become homeless. He advised defense counsd of the address and telephone number of arelative,
and counsel was to meet with him at that address on February 16, 2001. However, he was not
present at that |ocation, and counsel was unable subsequently to contact him.

Inoppositionto thedefendant’ scontinuancerequest, the Statefiled awritten response, which
stated in part:

This matter has previously been set for trial on four occasions.
Themurder isalleged to have occurred on January 1, 1999. Thefirst
trial date was on April 24, 2000. That date was continued at the
defendant’ srequest and wasreset on August 21, 2000. Thetria was
reset a third time at the defendant’s request and was reset on
November 6, 2000. The matter was reset afourthtime at therequest
of defendant’ s counsel due to health reasons for Monday, March 5,
2001. Each continuance in this matter has been at the defendant’s
request. The defendant now seeks afifth continuancebased upon his
inability to locate Anderson Johnson, who does not have apermanent
residence. The State respectfully asks the Court to deny the motion
because the defendant has failed to show that he will be able to
produce Anderson Johnson at the fifth trial date.

Attached to the State's response was an affidavit of counsel which, in pertinent part,
explained the terminal condition of a prosecution witness:

On March 1, 2001, Detective David Carrell and | met with Mr.
[Lonnie] Freeman at his daughter’shome. Family memberstold me
that heis dying from bone cancer and is only expected to live afew
more weeks. | anticipate calling this pertinent witness, who will
describe the defendant’ s statements, actions, and behavior after the
murder was committed. | anticipate Mr. Freeman will testify that the
defendant had a black automatic weapon with him after the murder.
| also anticipate that this witness will testify that the defendant told
him hetook $19.00 dollarsfrom Mr. King. Policeofficerswill testify
that the defendant was arrested at the defendant’ s [sic] home.
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Following the defendant’ s request for a continuance from the March 5, 2001, trid setting,
the trial court ordered that the witness, Anderson Johnson, be taken into custody pursuant to a
material witness bond.

On the morning of trial, the State presented the testimony of Detective David Carrell of the
Metro Police Department and Eddie Simmons, an investigator with the prasecutor’ s office. Both
testified asto their extensive independent efforts the prior weekend to locate Anderson Johnson at
any of his known residences or places of employment. However, neither was able to locate the
witness.

Following thistestimony, thetria court explained why thetrial would proceed on that day:

Well, thedifficulty the Court hasin this caseisthefact that this
isan old case, it was been set a number of times and | am forced to
get technical in the matter and | don’t have asubpoenaissued for this
witness. It'sasituation, | mean, | know that’s hard on the defense
becausethe defenserelied on thisindividual, hisword. But still | am
required, whether or not, there's [a] subpoena issue[d] for the
individud. Thereisno subpoena. | have a Stat€ s witness[] that is
closeto deathinthismatter. The Court [doesn’t] have any alternative
other than go forward with thetrial inthismatter. That’sall | can do.

Thedecision to grant or deny arequest for atrial continuance restswithin the solediscretion
of thetrial court. Statev. Mann, 959 S.W.2d 503, 524 (Tenn. 1997) (citing State v. Morgan, 825
SW.2d 113,117 (Tenn. Crim. App. 1991)). Wewill reversethetrial court’ sdenial of acontinuance
only upon a showing that the denial was an abuse of discretion, and the defendant was prejudiced
by the denial, in that there is a reasonable probability that, had the continuance been granted, the
result of the proceeding would have been different. 1d. (citing State v. Dykes, 803 S.W.2d 250, 257
(Tenn. Crim. App. 1990)); State v. Cazes, 875 S.W.2d 253, 261 (Tenn. 1994).

Based upon therecord on appeal, wecannot concludethat thetrial court abused itsdiscretion
in refusing to continue this matter a fifth time, especially given that the missing witness was
homeless and there was no certainty when, or even if, he could be located.

[11. Sentencing

The defendant was sentenced to twenty-threeyearsasaRange, violent offender and argues
that his sentencewasexcessive. The sentencerange for second degreemurder, aClassA felony, the
offense of which the defendant was convicted, is fifteen to twenty-five years. Tenn. Code Ann. §
40-35-112(a)(1).

When an accused challenges thelength and manner of serviceof asentence, it isthe duty of
this court to conduct a de novo review on the record with a presumption that “the determinations
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made by the court from which the appeal is taken are correct.” Tenn. Code Ann. § 40-35-401(d).
This presumption is “conditioned upon the affirmative showing in the record that the trial court
considered the sentencing principlesand all relevant factsand circumstances.” Statev. Ashby, 823
SW.2d 166, 169 (Tenn. 1991). The presumption does not apply to the legal conclusions reached
by thetrial court in sentencing the accused or to the determinations made by thetrial court which are
predicated upon uncontroverted facts. State v. Butler, 900 SW.2d 305, 311 (Tenn. Crim. App.
1994); Statev. Smith, 891 S.W.2d 922, 929 (Tenn. Crim. App. 1994); Statev. Bonestel, 871 SW.2d
163, 166 (Tenn. Crim. App. 1993). However, this court is required to give great weight to thetrial
court’s determination of controverted facts as the trial court's determination of these facts is
predi cated upon the witnesses' demeanor and appearance when testifying.

In conducting a de novo review of a sentence, this court must consider (a) any evidence
received at the trial and/or sentencing hearing, (b) the presentence report, (c) the principles of
sentencing, (d) the arguments of counsel relative to sentencing alternatives, (e) the nature and
characteristicsof the offense, (f) any mitigating or enhancement factors, (g) any statements made by
the accused in his own behalf, and (h) the accused’ s potential or lack of potential for rehabilitation
or treatment. Tenn. Code Ann. 88 40-35-103 and -210; Statev. Scott, 735 S.W.2d 825, 829 (Tenn.
Crim. App. 1987).

The party challenging the sentencesimposed by thetrial court hasthe burden of establishing
that the sentence is erroneous. Tenn. Code Ann. § 40-35-401, Sentencing Commission Cmts;
Ashby, 823 SW.2d at 169. In this case, the defendant has the burden of illustrating the sentence
imposed by the trial court is erroneous.

The defendant claims several errors occurred in the sentencing process. He argues that the
trial court did not properly identify the enhancement factors deemed to be applicable or the facts
supporting them. Thus, our review should be de novo without a presumption of correctness,
according to the defendant. Additionally, the defendant assertsthat thetrial court failed to explain
theweight given to the enhancement factors and misstated hi s sentencing range as twenty to twenty-
five years, rather than fifteen to twenty-five years, and did not voice that the sentencing principles
or relevant facts and circumstances were being considered and applied.

In sentencing the defendant, thetrial court stated as follows:

All right, there is proof in the record, of course, of the prior
convictions and this Court remembers the facts of thiscase. There's
no doubt but what [the defendant] must be sentenced as a Class A
felon. It's agreed that he' s a standard range one offender under 40-
35-210(c), the Court is required to begin at the mid-range, which, in
this particular case, would be 20 years. Then, of course, under the
statute the Court is required to consider mitigating and enhancing
factorsin determining the sentence between 20 and 25 years. There
have been no mitigating factors submitted to the Court. Asfar asthe
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enhancing factors are concerned, there is proof in the record that
would sustain enhancement factor number one, thereis proof in the
record that would sustain enhancement factor number two. Because
of the nature of the death in this case, the Court will not consider
enhancement factor number threein this case, out of an abundance of
precaution.

Itisthejudgment of the Court that [the defendant] be sentenced
to the Department of Correctionsfor aperiod of 23 yearsasaviolent
offender at 100 percent.

We note that the State filed a notice of enhancement factors asto the defendant. Inreferring
to enhancement factors as” one, two or three,” it appearsthat thetrial court wasreferringto thislist,
rather than to the statute. We note that the first two enhancement factorslisted in the State’ snotice,
and those determined by the trial court to be goplicable, were listed, also, in the presentence report
as being applicable. Thus, the trial court determined these enhancement factors to be gpplicable:
the defendant had a previous history of criminal convictions in addition to those necessary to
establish the appropriate range, Tenn. Code Ann. 8§ 40-35-114(1), and the defendant had a previous
history of unwillingness to comply with the conditions of a sentence involving release in the
community, Tenn. Code Ann. 8 40-35-114(8). According to the presentence report, the defendant
had been convicted of criminal trespassing in 1996, 1997, and 1998, and of attempt to commit
aggravated burglary in 1997. The arrest resulting in the latter conviction occurred less than two
weeksafter the defendant had been placed on probation for his 1997 criminal trespassing conviction.
Thus, the record supportsthetrial court’ sapplication of enhancement factors (1) and (8). Although
thetrial court did not state explicitly that it was relying on the applicable sentencing principles, its
reliancethereonisinherent initsruling. Accordingly, we cannot conclude that thetrial court erred
in sentencing the defendant, there being no mitigating factors and the two enhancement factors
utilized by the trial court clearly being applicable.

CONCLUSION

Based upon theforegoi ng authoritiesand reasoning, wereverse thejudgment of thetrial court
and remand for anew trial.

ALAN E. GLENN, JUDGE
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