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OPINION

The petitioner, Eric Ross Sewell, was indicted on six countsrelating to the sexual abuse' of
eleven-year-old A.B.,? alleged to have occurred between November of 1997 and March of 1998. As
part of a plea bargain agreement with the State, he pled guilty to two counts of aggravated sexual
battery and one count of attempted aggravated sexual battery. The remaining three counts were

1A copy of the petitioner’s indictment was not included in the record.

2It is the policy of this court to identify minor victims of sexual abuse by their initials only.



“retired.” According to the terms of the plea bargain agreement, the trial court sentenced the
petitioner as a violent offender to concurrent eight-year sentences at 100% for each count of
aggravated sexual battery and to four years as a Range |, standard offender for the attempted
aggravated sexual batery, to be served consecutively to his concurrent eight-year sentences, for an
effective sentence of twelve years. In addition, the court ordered the petitioner to pay a $1500 sex
offender tax, submit to DNA testing, register as a sex offender, and refrain from contact with the
victim and the victim’s family. No direct appeal of his convictions was filed.

On January 5, 2001, the petitioner filed a petition for post conviction relief which, although
pro se, recites that he was assisted in its drafting by counsel who represented him at the
post-conviction hearing and in this appeal. The hearing on the petition for post-conviction relief
occurred on July 5, 2001. After hearing opening statements from both sides and the State's oral
motion to dismissthe petition, the court limited the evidentiary hearing to ascertaining whether trial
counsel was prepared to try the petitioner’s case as of January 4, 2000, the day before petitioner’s
trial was scheduled to begin. Following the presentation of proof, the post-conviction court denied
relief; and the petitioner timely appealed, presenting the following four issues:

I.  Thepost-conviction court erredin concluding that the petitioner
received effective assistance of counsd.

[1.  Thetrial court improvidently granted the State’s oral motion,
made as the pogt-conviction hearing began, to dismiss issue one of
the post-conviction petition, claming that the petitioner’ s statements
to police were involuntary.

[11. By comments made during the ruling on the post-conviction
petition, the post-conviction court demonstrated bias.

V. The post-conviction court erred in not permitting testimony at
thehearing that the petitioner’ sstatementsto policewereinvoluntary.

DISCUSSION

Post-Conviction Hearing Testimony

Both sides made lengthy statements prior to the presentation of proof at the evidentiary
hearing. Recognizing that the petitioner had pled guilty to certain of his charges, post-conviction
counsel stated that “[o]ur purpose heretoday isto look at the actions of [petitioner’s] counsel and
to seeif [his] congtitutional rights were violated because he was placed in a situation where he had
no choice.” Petitioner’ s counsel continued that his client, believing on the eve of trid that histhen
counsel was not prepared for the trial, “would like to have had that opportunity to contemplate
whether he should take an offer or not, and to know that if he didn’t take the offer, that he had a
prepared counsel.”
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The State responded that the post-conviction “petition should be dismissed before this
hearing even starts’ because the complaintswhich the petitioner sought to makewere waived by his
pleas of guilty to the charges.

Petitioner’s counsel then tried to counter the Stat€ s response by saying that “this caseis
much more complicated than State's counsel makes it out to be.” Again acknowledging the
petitioner’s confession, he argued that the victim * made statements that were contradictory to the
confession.” Hesaid that thevictim'’ sdaughter would testify that “ she saw nothing and that nothing
could have gone on without her knowledge.” Another of the victim’'s friends would testify,
accordingto petitioner’ scounsel, that “ shewasthere, not all, but many of thetimeswhen thealleged
victim was there, and that she, too, will say she never saw anything inappropriate and that she was
never out of the sight of [the petitioner] and the alleged victim.” Additionally, the petitioner’s ex-
wife was available to testify that “she was home during these occurrences. No complaints to her,
no complaints to anyone.” Although the admissibility of the petitioner’s confessions had been
contested prior to hispleasof guilty by an unsuccessful motion to suppress, post-conviction counsel
sought to present evidence at the post-conviction hearing asto why thecourt should have determined
that the statements were inadmissible. Asfor how he would explain the petitioner’ s confessionsto
ajury, post-conviction counsel stated:

How do you deal with a confession that’s out there? The only
way you can, and that is to walk through step by step and explain.
Mr. Sewell, what do you mean by this? Is there any reasonable,
rational explanation for this? Isthereanything you can say to explain
why you fdt that you had to say this?

And the evidence would have shown that Mr. Sewell isavery
meek individual and that Mr. Sewell was intimidated. And that is
what he was prepared to testify to, and that’s what heis prepared to
testify to.

So, yes, there is a confession, but according to my client and
according to the evidence we will present, that confession, Y our
Honor, is — yes, it's words on a piece of paper, but the words
themselves were spoken and some of them were not meant. Some of
them are taken out of context, Your Honor. We have a confession
that is, in essence, about 12 or 15 minutesworth of severa hours. So
my client wanted the opportunity to explan that.

Following additional argument as to the scope of the hearing, the post-conviction court
stated, “I am going to allow an evidentiary hearing only as to whether or not [trial counsel] was
prepared to go to trial on January 4th of 2000.” Thus, the post-conviction court did not allow the
petitioner to testify at the hearing as to why the court had erred in its pre-guilty plearuling that the
confession was voluntary. The parties then proceeded to present evidence.
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The petitioner’ sfather, Eugene Sewell, testified asthefirst witnessthat hehad met hisson’s
trial counsel at hisson’ scourt appearances, but the only time he attended ameeting with counsel and
his son was on January 4, 2000, the day beforethetrial wasto begin. The petitioner had asked both
of his parents to be present at this meeting, where they all discussed the State’ s plea bargain offer.
Mr. Sewell sad that heand hiswife urged their son to go to trial and fight the charges against him,
but they knew it was their son’s decision. Trial counsel explained that the charges against the
petitioner could result in asentence of over forty yearsif hewerefound guilty. Mr. Sewell testified
that he heard counsel say, “if [the petitioner] wanted to take the case to court, then he would work
the night through, if necessary, to prepare the case for him, his defense.” Mr. Sewell said that he
understood counsel’ s statement to mean that he would not sart preparing for his son’s trial until
early evening before it was to begin. He also heard counsel say that “his hands were tied,” a
statement which counsel did not explain. Mr. Sewell said that his son’s attorney did not discuss
anything about trial strategy or witnesses with them, but he indicated that if the petitioner wanted
to go to trial, then they would start preparing at that moment. Mr. Sewell said he later sent a letter
to counsel requesting a refund of $10,000 because of the way counsel had handled his son’s case.
Counsel did not refund any money and sent Mr. Sewell aletter stating that he had provided adequate
services. Mr. Sewd| said that he was not aware of what his son’s attorney had done to prepare for
trial.

Thepetitioner’ smother, Elizabeth Sewell, testified that sheremembered being at themeeting
with the petitioner and trial counsel on January 4, 2000. The petitioner had asked his parents to
attend the meeting to help him decide whether to take the plea bargain agreement offered by the
State. She remembered counsel saying, at the meeting, that * his hands were tied and that if he had
to he would work all night to get ready for thetrial.” Based on this statement, shefelt trial counsel
was unprepared to go to trial the next morning. Although she understood that her son was facing
apossiblefifty-year sentence if he werefound guilty at trial, she and her husband encouraged their
son to go to trial with the hope that he would get alesser sentence. Mrs. Sewedl said there was no
discussion at the meeting of the witnessesto be called at trial, and no other discussion of counsel’s
preparationfor trid. She saidthat deliberately she had never read her son’ sconfession to the police.

Becausethe post-conviction proceedingswere limited to whether trial counsel was prepared
to go to trial on January 4, 2000, two of the petitioner’ s witnesses did not testify:

MR. WHATLEY: Your Honor, | call Holly Sullivan to the stand.

GENERAL BROWN: | object to thistestimony, Y our Honor, unless
it relates to the January 4th meeting.

THE COURT: That’'sall I’'m going to allow.
MR.WHATLEY': Your Honor, oneinquiry, then. With regardtothe
next two witnesses, Ms. Sullivan and [ petitioner’ sdaughter], | believe

that in order for the Court to determine whether or not in fact [trial
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counsel] was ready on the 4th, it is important for the Court to
understand what potential witnesses were there.

THE COURT: The Court understands that. | read the affidavits.

MR. WHATLEY: Thank you, Your Honor. We'll go onto our last
witness, [the petitioner].

Therecord on appeal does not include a copy of theindictment. However, accordingto the
judgments, which areincludedintherecord, theaggravated sexual batteriesoccurred on*Nov., Dec.
‘97" and“Jan. ‘98.” Theattempted aggravated sexual battery occurredin“Mar. *98.” The affidavit
of Holly Sullivan states that she had spent the night with the petitioner’ s daughter “many times” at
the Sewell residence. He never did anything inappropriate while shewasthere. She spent the night
there on one occasion in the summer of 1998 with the victim and the petitioner’ s daughter and was
not aware of any time when the petitioner and the victim were “alone together for any substantial
time.” She did not witness any inappropriate behavior on that occasion.

Theaffidavit of thepetitioner’ sdaughter, Rachel Sewell, statesthat the victim spent thenight
with her “[a]pproximately twice per month for about two years prior to [the petitioner’s]
incarceration.” According to the affidavit, she did not recall her father being alone with the victim
“for any length of time,” and she did not observe any “ingppropriate conduct” by her father. The
affidavit statesthat the victim * had atendency to seek the attention of others and to be the center of
attention” and that “[s]he would sometimes exaggerate things to gain this attention.” The
petitioner’s daughter was “ never served with a subpoena to testify at [her] father’strial.”

The petitioner testified that although he and trial counsel had talked on the phone several
times on January 4, 2000, they did not meet at his office until 5:00 p.m. that day, and their meeting
lasted approximately forty-five minutes. The purpose of the meeting wasto discussthe State’ splea
bargain agreement but not to talk about potential defensesfor trial. The petitioner remembered trial
counsel saying, “My hands are tied because of your testimony.” The petitioner asked trial counsel
what would happen if he did not take the plea bargain, and counsd replied, “We will work into the
evening and through the night to get this ready to go to trial.” The petitioner interpreted this
statement to mean that “we would work into the night and burn the midnight candlein order to get
ready for atrial. ... | felt at that point that if he wasn’t ready by then why should we work through
thenight to get ready for atrial.” The petitioner said heand trial counsel had met several timesprior
to that meeting, for atotal of about ten hours, including time spent preparing for hearings. He said
that at the moment he signed the plea bargain agreement, he did not fed that his attorney was
prepared to go to trial. He described his state of mind when he signed the plea bargain agreement:

Q Why did you sign the agreement?

A Because | was weighing two evils against each other.



Q Andwhat were they?

A The evils that — of the situation — | call them evils, but the
situations that were before me. | saw 12 yearsin front of me and |
saw 40 yearsor better the next day. And if | knew that he was not
prepared to takeit to trial, then | was looking at a three-hour or four-
hour or five-hour trial to where there was no chance, if he's not
prepared, without having any witnesses besidesmyself to call to even
bring aiota of disbelief, | took the plea.

The petitioner said that trial counsel never presented him with any information about trial
strategy or evidence at the meeting on January 4, 2000. He gave counsel the names and contact
information for hisdaughter, Rachel, and hisdaughter’ sfriends, Holly Sullivan and Chelsea Griner,
because he felt they would make good witnesses at trial. Trial counsel talked to the petitioner’s
daughter for about fifteen minutes before deciding that she would not be a witness at trial. The
petitioner did not ask trial counsel if hewas prepared to go totrial and admitted that he did not know
what attorneys do to prepare for trial. When asked on cross-examination if his daughter had been
present when he had touched the victim as he described in his confession, the petitioner replied:

Yes, my daughter was there. As far as what | said to the police
during my interrogation, there was things that was said in that
interrogation that were coerced or given to the fact that was never
researched as far as what | actually was meaning by what | was

saying. Okay?

Now, as far as what Rachel would consider inappropriate
behavior, me coming up behind and grabbing someone and shaking
themin aplayful manner or wrestling with them, | nor Rachel found
that to be criminal in itsintent. So, yes, she would say there were
times of wrestling. But —1"m sorry, but if it pleasesthe Court, and |
might say this—my thumbs are not that big and that’ savery big girl
we're talking about. | never had my chance to prove anything in a
court of law.

Q Soyou'regoingto usethesize of your thumbsin your defense?
A Yes, maam, | will.

The petitioner’ strial counsel testified, asthe next witness, that he had been practicing law
in Sumner County since 1993. He estimated that 75% of his caseload was criminal. Counsel said
heawaysknew that the petitioner’ sconfessionsto the police, wherein the petitioner admitted tofive
incidents of sexual abuse, would be difficult to overcome at trial. He said he had been ready to go

totrial and that he and the petitioner would have decided which witnessesto call. He stated that the
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petitioner’ s daughter, Rachel Sewell, probably would have been awitness at trial. Her testimony
would have been helpful because she claimed to have been present nearly all of the time when the
victim visited the Sewell residence, and she never saw her father touch the victim inappropriately.
However, he feared that Rachel’s testimony would have been subject to impeachment since the
victim had said that Rachel refused to talk to her about the incidents. Counsel said that he did not
think that subpoenas were needed for their potential witnesses and that not issuing subpoenas to
family and friends is a common defense strategy to keep the State from knowing which witnesses
the defense will call.

Counsel said he thought that Rachel’ s friend, Holly Sullivan, would not have been a very
good witness because her testimony would not have covered the time periods listed in the
indictments. However, he admitted that he should have met with Holly Sullivan and her mother
sometimebeforetrial. Counsel said hetalked to Rachel Sewell only once. He assumed everything
she and the petitioner had said were true and felt he would be able to get the necessary testimony
from her at trial. He also believed that the petitioner would make sure that his daughter was at trid
if they needed her to testify. Counsel said he did not contact Rachel the day before trial because he
felt heneeded to talk to the petitioner first. Counsel testified that hewaswell awarethat thevictim’'s
statements were inconsistent. He said that he had “outlined, tabbed, [and] highlighted” her
statementsto focus on these inconsistencies and to prepare for his cross-examination of her at trial.
Counsel said that he had given the petitioner an open invitation from the beginning to cometo his
officeto discuss his case anytime. He said that while he had been preparing for ajury trial from the
beginning, he had also been trying to ensure that his client had the best plea bargain he could get
from the State.

When asked if the sole purpose of the pretrial meeting with the petitioner was to discussthe
plea agreement, he responded:

As | stated to you, from his actions from the afternoon of the
3rd on into the 4th, it was asif he didn’'t want to prepare for trial.
When we lost the motion to suppress, we had a very blunt
conversation, and | said, you know, we're going to be lucky —going
into the motion to suppress, | was hoping that go [sc] wewould win
it, number one, and | think he was, too. But I’ve aways told him
from day one that that would be a monumental victory if we were
able to accomplishthat. Wegave it our best shot.

After the motion to suppress, | told him—and | can’t remember
the time line — | believe it was that same afternoon or shortly
thereafter, but the DA did reiterate an offer that | was surprised to get,
that it was as good as it was. | felt she would probably come back
with a 15-year offer.



So it was my impression, from the way he was acting and not
getting with me and saying let’s get ready to try this thing, that he
was leaning towards taking the offer. And he would tell me when |
would call —1I’d say, look, the offer is set to expire at 11:00. He
didn't say — he never once said | don’t warnt it, reject it. That would
be rea smple. That would make my life much ssmpler on the 3rd
and 4th. Hedid not say that. Yes, herejected earlier offers, but this
was a better offer, and he did not reject the offer.

Counsdl said that, during his representation of the petitioner, he requested and prepared for
apreliminary hearing, filed amotion for abill of particulars, participated in full discovery with the
State, obtained all of the petitioner’s statements, including the one taken during the polygraph
examination, and attained the relevant law enforcement case files. He said he had “spent
approximately 60 to 70 hours, at a minimum, working in preparation on this case.” Once the

petitioner accepted the plea bargain, the petitioner never called him to say that he had changed his
mind.

At the conclusion of the hearing, the paost-conviction court made oral findings:

All right. Intheyearsthat [trid counsel] has been practicing in
this court —which he said isfrom 1993 — | have never known him to
comeinto the courtroom unprepared or even halfway unprepared. If
anybody preparesacase, it is[trial counsel].

| don’t know — it has not been brought out, but this case was
actually set for trial November 30th. And we had a hearing on some
motions on November 18th, one of which was a motion to continue,
which the Court did not — wasn't particularly pleased about and
which | state.

But | noticed when | was reading over the file yesterday that
[trial counsel] said, | wanted Y our Honor —thisis not an attempt to
push this caseback. Thereissome further discovery that we wishto
have as the defense, and, also, in reviewing this material five or six
hoursyesterday, | found some additional materialsthat were missing
that should not be a problem to get.”

And then General Brown said, “I think some pages were
missing in one of the interviews.”

So hewas, | think, really preparing to go to trial in November
and then discovered that there was some material missing and the
State had a witness problem. But the fact is [trial counsel] has been
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working on this case— or had been working on this case since he had
apreliminary hearing.

Hedid everything that | expect adefenselawyer to do, and then
[sic] I think adefendant hasaright to expect adefense attorney to do.
He had the preliminary hearing. Hehad it transcribed. Hewould not
agree with the State to waive it because he wanted to have the
opportunity to cross-examine the victim at the preliminary hearing.
He talked to the officers. Hereviewed al the materials. He was as
familiar with every statement that was going to be made as any
attorney could be.

When he camein here on that motion to suppresswe had along
hearing, 161 pages, in fact, worth of hearing; and he was extremey
prepared, and he knew the facts up one side and down the other.

| think that it is unfortunate that the Sewells interpreted his
comment that | will work this evening or into the evening or even all
night — | think that they really misunderstood and perhaps took it
from that that he was not prepared. But this Court knowsthat he was
prepared at every single hearing that we had.

And the fact of the matter is this defendant was really — based
on the statements that he made, would have had an uphill battle at
trial. That doesn’t mean he’ snot entitled to atrial. | understand that.
But certainly had hewanted to have atrial, | have no doubt that [trial
counsel] was ready to try it because he had been in this court any
number of timesand | know how ready hewas. Soto say, asdefense
counsel has done, that preparation didn't start until after 5:00 on
January 4th is certainly not the case.

Now, as to — [trial counsel] said he probably should have
interviewed Holly Sullivan. Holly Sullivan, | think, would have done
moreto hurt thiscase. Holly Sullivan did not have agood timeline.
| haveread that affidavit, and certainly [trial counsel] knew what she
was going to testify to. He had some reservations about her
testimony.

But | think to look back and say, yes, he should have had her in
the office and he said perhaps he should have, but, to me, inthegrand
scheme of everything that went on in this case, that is just
insignificant.



Asfar as Rachel was concerned, therewas no question that she
wasthere. And | just —you know, she could have testified and [tria
counsel] would have put her on the stand.

But, nonetheless, | think to come in here and say that this
defendant should have a new trial because — or should have a trial
becausethere was ineffective assistance of counsdl, | think under the
standards that | have to look &, which is Baxter v. Rose and
Strickland v. Washington, not only was counsel competent and
effective within the standards that | have to look at, but | think
counsel exceeded the competency of most counsel in this type of
case.

| think [trial counsd] certainly put inthe effort; he certainly put
inthetime; and hewas certainly preparedto gototrial. | don't think,
looking at it, that there’ sanything that he could havedonedifferently.
And [ think really [the petitioner] ought to be thankful every day that
he had [trial counsel], that he got the sentence he got, because he was
certainly facing agrea deal more time had he gone to trial.

Sothe. .. petition . . . for post-conviction relief is going to be
denied.

ANALYSIS
|. Standard of Review

A post-conviction court’ sfindingsof fact are conclusive on appeal unlessthe evidencefound
intherecord preponderates against thefindings. See Statev. Burns, 6 S.W.3d 453, 461 (Tenn. 1999)
(citing State v. Keith, 978 S\W.2d 861, 864 (Tenn. 1998); Henley v. State, 960 S.W.2d 572, 578
(Tenn. 1997)). Thiscourt may not “reweigh or reevauate” the evidence. 1d.; see also Henley, 960
SW.2d at 579. Appellate review of a post-conviction court’s application of law to the factsisde
novo, without a presumption of correctness. See Burns, 6 SW.3d at 461 (citing Ruff v. State, 978
SW.2d 95, 96 (Tenn. 1998)). De novo review is required for cases that involve* mixed questions
of law and fact.” 1d. (citing Harriesv. State, 958 S.W.2d 799, 802 (Tenn. Crim. App. 1997)). Our
supreme court has stated that “issues of deficient performance by counsel and possibleprejudiceto
the defenseare mixed questions of law and fact” and are subject to de novo review. 1d. (citing Goad
v. State, 938 S.W.2d 363 (Tenn. 1996)).

In order to determine the competence of counsel, Tennessee courts have applied standards
developed in federal caselaw. See Statev. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App. 1997)
(noting that the same standard for determining ineffective assistance of counsd that is applied in
federal casesalso appliesin Tennessee). The United States Supreme Court articul ated the standard
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in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), which is
widely accepted as the appropriate standard for all claims of a convicted petitioner that counsel’s
assistancewas defective. The standard isfirmly grounded in the belief that counsel playsarolethat
is*“critical to the ability of the adversarial system to producejust results.” 1d. at 685, 104 S. Ct. at
2063. The Strickland standard is a two-prong test:

First, the defendant must show that counsel’s performance was
deficient. Thisrequiresshowing that counsel made errors so serious
that counsel was not functioning as the “counsel” guaranteed the
defendant by the Sixth Amendment. Second, the defendant must
show that the deficient performance prejudiced the defense. This
requires showing that counsel’s errors were so serious as to deprive
the defendant of afair trial, atrial whose result isreliable.

Id. at 687, 104 S. Ct. at 2064. The Strickland Court further explained the meaning of “deficient
performance” in the first prong of the test in the following way:

In any case presenting an ineffectiveness claim, the performance
inquiry must be whether counsel’s assistance was reasonable
considering all the circumstances. . .. No particular set of detailed
rules for counsel’s conduct can satisfactorily take account of the
variety of circumstances faced by defense counsd or the range of
legitimate decisions regarding how best to represent a criminal
defendant.

Id. at 688-89, 104 S. Ct. at 2065. The petitioner must establish “that counsel’ s representation fell
bel ow an objectivestandard of reasonabl enessunder prevailing professional norms.” Housev. State,
44 SW.3d 508, 515 (Tenn. 2001) (citing Goad, 938 S.W.2d at 369).

As for the prejudice prong of the test, the Strickland Court stated: “The defendant must
show that thereisareasonable probability that, but for counsel’ s unprofessional errors, the result of
the proceeding would have been different. A reasonable probability is a probability sufficient to
undermine confidence in the outcome.” 466 U.S. a& 694, 104 S. Ct. at 2068; see also Overton v.
State, 874 S.W.2d 6, 11 (Tenn. 1994) (holding that petitioner failed to establish that “there is a
reasonableprobability that, but for counsel’ serrors, the outcome of the proceedingswould have been
different”). When a petitioner enters a guilty plea, as in this case, “the petitioner must show
‘prejudice’ by demonstrating that, but for counsel’s errors, he would not have pleaded guilty but
would have insisted upon going to trial.” Hicksv. State, 983 S.W.2d 240, 246 (Tenn. Crim. App.
1998) (citing Hill v. L ockhart, 474 U.S. 52, 59, 106 S. Ct. 366, 370, 88 L. Ed. 2d 203, 210 (1985);
Bankston v. State, 815 S.W.2d 213, 215 (Tenn. Crim. App. 1991)).

Courts need not approach the Strickland test in a specific order or even “address both
componentsof theinquiry if the defendant makes an insufficient showing onone.” 466 U.S. at 697,
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104 S. Ct. at 2069; see also Goad, 938 S.W.2d at 370 (stating that “failure to prove either deficiency
or prejudice provides a sufficient basis to deny relief on theineffective assistance claim”).

By statute in Tennessee, the petitioner at a post-conviction relief hearing has the burden of
proving the allegations of fact by clear and convincing evidence. See Tenn. Code Ann. § 40-30-
210(f) (1997). A petition based on ineffective assistance of counsel is a single ground for relief,
therefore all factual alegations must be presented in one claim. See Tenn. Code Ann. § 40-30-
206(d) (1997).

1. Ineffective Assistance of Counsal

The petitioner claims that he received ineffective assigance of counsel, presenting as his
primary complaint, that histrial counsel was not prepared to defend his case and, additionally, that
counsel should have filed a memorandum of law with his motion to suppress the confessions.

Initially, we note that much of the petitioner’s post-conviction complaint ignores two
important facts. The first fact, which is relevant to the post-conviction cdaim that the petitioner’s
confessionswereinvoluntary, isthat, prior to the pleas of guilty, thetrial court conducted alengthy
hearing on the motion to suppress filed by trial counsel. Thetranscript of this motion is 161 pages,
thirty of which are the petitioner’ stestimony. Arguing anew that the statements were involuntary,
the post-conviction petition seeks to relitigate the motion to suppress. Additionally, the petitioner
fail storecognizethat the chargesagainst himwereresolved by pleasof guilty, and that thetranscript
of that hearing does not demonstrate any hesitation by him in pleading guilty or his voicing any
complaints, though given the chanceto do so, against histrid counsel. Infact, during theguilty plea
hearing, the petitioner admitted that he was guilty of the charges against him. Having made those
observaions, we now will consider in detail the petitioner’s allegations.

A. Sufficiency of Trial Counsel’s Preparation

The petitioner arguesthat trial counsel’scomment that he would “work all night” to prepare
for trial the next morning isevidencethat hisattorney wasunprepared and, thus, providedineffective
assistance of counsd. Petitioner interpreted thiscomment toreveal that hisattorney had completed
no prior preparation for trial and would have to stay up al night to be ready for trial the next day.
However, the evidence refutes this claim.

The record on apped includes the following motions which were filed by trial counsel on
behalf of the petitioner:

1. Motionfor Bill of Particulars, seeking dates, times, locations and

specifity as to specific acts alleged to have been committed by the
petitioner;
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2. Motion to Suppress the petitioner’s November 13, 1998,
statement specifyingthelegd basi son which suppression was sought;

3. Motionto Suppressthe petitioner’ s December 2, 1998, statement
and specifying the legal basis for the motion, to which was attached
acopy of State v. Shelton, 851 S.W.2d 134 (Tenn. 1993).

The record also includes copies of the petitioner’s November 13, 1998, and December 2,
1998, statements which histrial counsel unsuccessfully had sought to have suppressed. For both
statements, there is atyped, signed waiver of Mirandarights. Since both statements were typed, it
appears likely that audiotgpes of the statements aso would have been available for the trial.

Thefirst statement, which isthirty-three typed pages, consisted of denials by the petitioner,
although in it he did admit “there were situations yes to where there was possible touching above
the clothes but never, or brushes or whatever you want to cdl them but never was my hand skin to
skinon [thevictim].” He agreed that his hand had slipped under the victim’ s shirt once when they
were wrestling on the floor, and that his hand could have gone into her pants but, if so, he did not
“recal it.”

However, in the second statement, dated December 2, 1998, the petitioner told of the five
times that he had touched the victim:

OK, therewere 5 dates in question, or 5 incidentsin question. This
is the situations [sic] that happened. The first one November
somewherearound November or December of 97. [A.B.] wasstaying
at the house ah, we were wrestling and or playing around and | went
to go and grab around her and when | did | touched her breasts. |
think | might have sgueezed the breasts maybe 10 seconds,
somewhere around that point.

He told of the second incident:

The second incident happened somewhere about January 98 it was a
weekend. [A.B.] was spending the night, it was in the living room.
[A.B.] had made a smart comment to me as | was walking in the
living room. | patiently just walked up behind her and gave her a
bear hug from behind, held her for about 10 or 15 seconds, ah, in the
course of coming up from behind her and grabbing her | had both
hands crossed on the breasts. This again was over the clothing and
maybe held it there for afull minute as | was just jokingly shaking
her up and down.
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He told of the third incident:

Sewell: Thethird incident happened late January early February 98,
[A.B.] again was spending the night. We werewatchingamoviein
the living room. [A.B.] was on the floor face down watching the
movie ah, it started as a massage to the back and | slowly moved
down and massaged the buttocks area and started massaging the
upper thigh area. In the process of doing it my thumbs came across
and started massaging the inner thigh areaand at the point touched or
brushed the outer . . . . vagina area.

Hesson: You're saying
Sewell: She was wearing
Hesson: you actually touched her vagina?
Sewell: yes, she was wearing short shorts and my thumbs, both
thumbs, in the process of massaging the inner legs or inner thighs
rubbed up against them. That was an extent of about 30 seconds.
Hesson: OK, are you saying that that went up under the clothing?
Sewell: Yesitdid[.]
Hesson: OK, so your skin from your hands touched hers?
Sewell: Yeq.]

Hetold of the fourth incident:
The forth [sic] incident happened somewhere around March of 98 it
was aweekend, again it was a deep over it wasin the living room.
[A.B.] waswearing ahalf T-shirt a cut-off with no braah, they were
turning cart wheels and showing off ah, | came up from behind her
and went to bear hug her and when | did my hand slipped under the
half shirt and touched skin of the breasts. It was below the nipples
just into the muscle area of the breasts. | fet the skin and | backed
off that was the extent of that situation.

He told of the fifth incident:
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Thefifthincident happened in late May ah again it was asleep over.
| was sitting on the edge of the bed with [A.B.] and my daughter.
[A.B.] wasfixing Rachel’ shair. It started out asaback rub, ah, came
around to the front and grabbed her & her waist, held there for about
a minute or two, and just gave her a tummy hug. Ah, my hands
dropped to her legs and to the thighs. | started to rub the legs and
work my hand slowly to the vaginaarea. Thisisover the clothing.
| moved to the crotch and rubbed maybe 10 to 15 seconds and she
was wearing spandex. That was the extent of the fifth incident.

At the post-conviction hearing, counsel testified that he had always prepared thepetitioner’ s
caseasif they were going to trial and there would be no pleabargain offered by the State. Counsel
told the petitioner that he would talk to him about his case at anytime and made an effort to return
al of petitioner’ sphonecalls. At theevidentiary hearing, counsd explained, in detail, what he had
done to prepare the petitioner for trial:

Q What did you do to prepare him to answer each and every charge
inthereif he had to take the stand in his behalf?

A We would discuss what he had told the officer that day.
Unfortunately, | cannot recall every conversation we had about it. |
specifically remember on oneinstance about the massage, hisfingers
slipping up inthevaginal area. And our discussion on that particular
incident and how wewere going to handle it was [the petitioner] said
that his hands dlipped.

And| said, okay, that’ sone possibility that we could put to ajury,
but let me play devil’s advocate. I’m on the jury and I’m thinking,
how can you rub ayoung woman’s body in such proximity to where
adlip could cause you to come in contact with her vaginal area, and
such things as that. And that’s the kind of thing that we would
discuss.

And, yes, we went through pretty much all of them. The talk
about the shirt being pulled up, that was going to be horseplay. That
was our —what we were going to try to present to the jury on that. |
think [the petitioner] had mentioned that had [sic] more than once.

One of the big hurdles we had was he made a statement to one of
the officers—you haveit there. | don’t recall it verbatim —that he got
pleasure out of this or gratification. That was going to be a hard
hurdleto overcome. | don’t know if [the petitioner] ever really gave
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agood explanation that we agreed we could go with in the jury trial
on that issue.

During histestimony, counsel said he had been prepared to defend the petitioner’ s case:

Q Let'stak about the daysleading up to thetrial. And, of course,
the focus today is January 4th. On that day — let me ask you the
guestion: Were you prepared to go to trial ?

A OnJanuary 4th?
Q Yes
A Yes, sir.

Q Okay. Youwere prepared to go to trial onthe 5th? | mean, you
were prepared on the 4th for atrial to take place on the 5th?

A That'stheanswer: Yes, | was prepared for atria the next day.
Obviously — and | know you practice law, too — you're never as
prepared asyou want to be. That’ swhy in his case—which would be
no different from any other casethat | have—1’mgoing to prepare on
into the night, whatever it takes, until | feel as comfortable as |
possibly can.

Just as when you're taking a law school exam, you study and
study and you never feel likeyou know everything, but all you cando
is do as much to get to the point where you feel that you’ ve done
everything within your power to be as prepared as possible. And
that’swhat | was attempting to do in this case.

Counsel said that he called the petitioner several timeson January 4 to tell him he needed to
either accept the plea bargain agreement or come to his office to prepare for triad the next day.
However, the petitioner did not arrive at his office until late that afternoon.

Counsel explained what he meant when he said he would “work all night, if necessary” to
prepare the petitioner’s case:

Q And during those 60 and 70 hours [of preparation] you weren't

ready to go forward on the 4th without working well into the
evening?
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A The statement —that statement is asolutely trying to be used in
the wrong meaning. If | had spent 1,000 hours on thiscase, | would
haveworked well intothe evening, especially whenmy client doesn’t
get tomy officeuntil 3:30theday beforetrial. So, yes, of course, I'm
always going to prepare well into evening.

So | never oncetold him | was not prepared because | never felt
| wasunprepared. | felt | wasgetting—1 had alot of anxiety. | knew
we had a trial the next day. | knew my client was mulling over a
plea. | wasrunning over here, seeing how the courtroom was going
to be set up, going over the statements of the victim, going over his
testimony some more, caling him. His parents were calling me;
don’t do anything yet; we're on our way. Therewasalot going on
on the 4th.

Counsel testified that an important goal at trial was to attack the inconsistencies in the
victim’ s statements, and he described in detail how he was planning to counteract the effectiveness
of the victim’s statements:

Q Areyou aware—you talked about the time line problems with
Holly Sullivan. Are you aware that there were time line problems
with the victim?

A  Absolutely, and that was where | spent the vast majority of my
trial prep. Likel said, | didn’t go over it and review it aswdl as|
knew it at the time, but | have — every single statement that that
young lady made is documented: her interview with DCS, her
interview with the officers, her preliminary hearing; and | have it
outlined, tabbed, highlighted. | was seriously — that was my main
focus, was the inconsistencies in her statements.

The State asked counsel a series of detailed questions about his preparation for the
petitioner’ strid:

Q Soit'syour testimony that in preparation for [the petitioner’s|
trial on January 5th, leading up from the very beginning of your
representation of him, you had a preliminary hearing and had that
transcribed; you had full discovery from the State, including the
victim’s statement. Isthat correct?

A Correct.
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Q You had both the confessions of the defendant, your client, plus
the statement from the TBI on the polygraph. Isthat correct?

A That's correct.

Q You had all the case files from law enforcement, and you
interviewed both the TBI agent and Detective Hesson vigorously as
far as the motion to suppress was concerned?

A Correct.

Q And based on your cross-examination of Detective Hesson, you
pretty much knew exactly what histestimony wasgoing to beat trial.
Isthat correct?

A Yes, maam.

Q Youfiled the motion for abill of particulars trying to zero in as
much as you could on the offenses that your client was accused of.
Isthat correct?

A That's correct. And that was something that | was initidly
concerned about, because some of the statements that | read in other
discovery, some statements of the victim — | think in one statement
she said that he touched her inappropriately on numerous occasions,
and | was worried about a potential double jeopardy issue that [the
petitioner] might face and did some research and had some case law
on that.

Q Did you do other research in this case?

A Certainly. Yeah, with the motion to suppress | did a lot of
research. | did alot of research with regard to the bill of particulars.

Q And the decisions you made in this casg, . . ., were these part of
your trial strategy trying to get the best deal you could for your
client?

A Absolutely.

Q Do you think you did that?
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A Yes, 1 do. Anytimel haveaclient that accepts that muchtimein
the penitentiary —there’ shardly aweek that goesby that | don’t think
about [the petitioner] in the penitentiary.

But, you know, I’ ve talked with alot of other attorneys. | talked
with [another criminal defense attorney] prior to my client entering
this plea because from my experience [he] knows as much, if not
more, than any other attorney in this area concerning sex offenses.
He' shad numerous casesregarding them. And | consulted over with
him, and that actually was, | believe, the previousoffer. Inhismind
it was a good offer. He said it was a very good offer, considering
what my client could face. And | discussed that with my client, told
him that | had talked with another attorney who has handled a lot
more of these cases than | have. | was very candid with him about
that from the get-go.

Because, as you know, alot of these offenses that my client was
charged with are not probatable. Two class A felonies he was
charged with, if he was just convicted on one of those, well, that’s
much worse than the deal that | had him. If he were convicted on
more than one count, whether it be the aggravated sexual battery or
even something less, becausethese crimesoccurred at different times,
it's possible that [the trial court] could have ran [sic] his time
consecutive. There were alot of factors that went into the plea that
my client ultimately took.

Q [Tria counsel], your client agreedtotakethispleaon January 4th,
Isthat correct, in your office?

A Hedid, Genera Brown.

The transcript of the submission hearing does not demonstrate that the petitioner had any
hesitation in entering pleas of guilty to the charges against him:

Q Mr. Sewell, you're under oath. 1’m going to go through and ask
you some quedtions. If there’ sanything that | ask you that you don’t
understand, I'll be happy to rephrase it. If during the course of my
guestioning of you you want to stop and talk to your attorney, you
have that right.

State your full name for the record, please.
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A Eric Ross Sewell.

O

How old are you?

>

Thirty-four.
Q And how far did you go in school ?
A Just shy of adegree.

Q Youarehereonasix-countindictment. TheDistrict Attorney has
indicated that you're here to plead guilty to Counts 1, 2 and 4.
Counts 1 and 2 are aggravated sexual battery. They are B felonies.
They carry eight totwelveyearsinthe penitentiary. Y ou'rereceiving
a sentence of eight years to be served at 100 percent.

In addition tothat, you' re pleading guilty to Count 4, whichisan
attempt to commit an aggravated sexual battery, which reduces it
from a B to a C. And that carries three to six years in the
penitentiary. Y ou’ rereceiving afour-year sentenceat 30 percent, and
that will be consecutiveto theeight-year sentence, for atotal effective
sentence of twelve yearsto be servedin the Tennessee Department of
Correction.

Isthat your understanding of the agreement that’ s been reached
in this case?

A Yes maam.

Q Do you understand the crimes to which you' re pleading and do
you understand the sentence you’ re receiving?

A Yes | do.

Q Doyouunderstand also that you have theright to plead not guilty
to these charges?

A Yes, maam.
Q If you plead not guilty, are you aware that you do have theright

to aspeedy and public trial by ajury, and if you elect to haveajury
trial [trial counsel] would represent you?
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A Yes

Q Areyou aware that you have the presumption of innocence and
that remains with you until such time as the State overcomes it by
proof beyond a reasonable doubt by competent evidence to the
satisfaction of the jury?

A Yes

Q Doyou understand you havetheright to have your ownwitnesses
brought into this courtroom to testify on your behalf?

A Yes

Q Areyou aware that you have the right to confront in open court
any witnessesthat General Brown might call on behalf of the State to
testify against you and that [trial counsel] would cross-examinethose
State witnesses?

A Yes.

Q Areyouawarethat if you had ajury trial you could either testify
or not in your own defense, and if you elected not to testify, | would
instruct the jury that that could not be held against you, that that’sa
right that all criminal defendants have?

A Yes.

Q Doyou know that if you were tried by ajury and the jury found
you guilty of the crimesand | sentenced you, that youwould havethe
right to appeal and | would appoint an attorney to represent you on
the appeal if you were unableto hire [trial counsel]?

A Yes

Q Do you understand if you plead guilty here this morning, Mr.
Sewell, there is not going to be any further trial of any kind, so that
by pleading guilty you are waiving or giving up your constitutional
rights, including theright to atrial by jury?

A Yes

-21-



Q Do you understand that if you plead guilty the Court or the State
may ask you questions about the offense to which you plead, and if
you answer those questions under oath, on the record, and in the
presence of counsd, your answers may later be used against you in
a prosecution for perjury or false statement?

A Yes.

Q Do you understand your rights as | have explained them to you?
A Yes.

Q Do you want to give up those rights by pleading guilty?

A Yes

Q Areyou pleading guilty voluntarily and of your own freewill and
not as a result of any force, threats, or promises apart from this plea
agreement?

A Yes

Q Areyou stisfied with [trid counsel’s] services?

A Yes

Isthereanything he could have donefor you that he hasnot done?

> O

No.

Have you discussed your pleafully with him?

> O

Yes.

Q Anddoesyour willingnessto plead guilty result from discussions
that you have had with [trial counsel] and then he had with Generd
Brown on your behdf? Isthat how this came about?

A Yes

Q What’ sthe pleaagreement? What are the crimesto which you're

pleading on Counts 1 and 2?
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> O > O > O > O

> O

Q

Aggravated sexual battery.

And what’ s the sentence you'’ re receiving?
Eight years at 100 percent.

On Count 4 what are you pleading to?
Attempted sexual battery.

Sentence?

Four years at 30 percent.

How isthat running?

That’ s running concurrent.

It's running consecutive.

Consecutive. Excuse me.

Counts 1 and 2, eight years at 100 percent are running

concurrently; and Count 4, four years at 30 percent is running
consecutive. What' sthetotal effective sentenceyou’ rereceiving here
today?

A

Q

Twelve years.

You aso have to submit to DNA testing, register on the sex

offender list, and have absolutely no contact with the victim or her
family.

Are you aware that in pleading guilty, Mr. Sewell, not only are

you giving up dl the constitutiond rights that I’ ve gone over with
you, but you're giving up your appellate rights, you may not appeal
from either these pleas or from the sentencesthat are being imposed?

A

Q

A

| understand.

Y ou understand that?

Yes.
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Q

Areyou aware that the Court does not have to accept your pleas

unless|’ m satisfied that you' reguilty of thecrimeswithwhichyou’re
charged?

A

Q

> O » O »

> O

Q
A

I’m aware of it, yes, ma am.

Are you taking medication?

No.

Are you under theinfluence of any dcohol or drugs?

No.

Do you understand what you’ re doing here this morning?
Yes.

Areyou guilty of two counts of aggravated sexual battery?
Y es, maam.

What did you do?

It was stemming from horseplay, inappropriate contact involving

horseplay.

Q

Areyou guilty of theattempt to commit aggravated sexual battery

on Count 4?

A

Q

> O >

> O

Yes.

What did you do?

Again, it wasin the acts of horseplay.

Did you improperly touch that minor child?

Y es, ma am.

And do you wish to plead guilty to these charges?
Yes.
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To prove ineffectiveness of counsel, the petitioner must show that his trial counsel’s
performance was deficient and that but for counsel’ s mistakes, he would not have pled guilty but
would have demanded to go to trial. Hill v. Lockhart, 474 U.S. 52, 58, 106 S. Ct. 366, 370, 88 L.
Ed. 2d 203 (1985). Here, the petitioner has failed to make either of these showings. He hastaken
avague statement of defense counsel on the eve of trial and attempted to propel it into a showing
that counsel was not prepared for trial, resulting in his being forced into unwanted pleas of guilty.

The record on appeal does not show either that trial counsel was ineffective or that, absent
the alleged mistakes, the petitioner would not have entered pleas of guilty to the charges. Counsel
filed pretrial motions, spent at | east ten hours meeting with the petitioner, and s xty to seventy hours
“minimum” preparing for thetrial. He did not believe that the petitioner’ s daughter or her friend
would be helpful witnesses for the defense. Given the fact of the petitioner’ s confessions, and the
unsuccessful motion to suppress, it appears that these witnesses would have been of little benefit.
Likewise, we doubt that the jury would have been impressed by the* small thumbs® defense, which
the petitioner related at the post-conviction hearing as his explanation for the admitted intimate
touching of thevictim. Thus, we conclude that the post-conviction court did not err in determining
that the petitioner failed to demonstrate that trial counsel was ineffective. Likewise, we conclude
that the petitioner hasfailed to demonstrate that he pled guilty because of hisbelief that his counsel
was not prepared to go to trial. The transcript of the guilty pleahearing belies such aclam, for the
petitioner showed no hesitation in entering his pleas of guilty, and he voiced no complaints of any
sort against trial counsel. Accordingly, we conclude that the record supports the determination of
the post-conviction court that the petitioner failed to establish that trial counsel was ineffective.

B. Counsel’sFailureto Filea Memorandum of Law with the Motion to Suppress

The petitioner also argues tha his trial counsel was ineffective because he did not file a
memorandum of law in support of the motion to suppress.

Initidly, we note that, although the post-conviction court limited the evidentiary hearing to
whether trial counsel was prepared on January 4, 2000, for trial, post-conviction counsel still was
permitted to question trial counsel asto why he had not filed amemorandum of law with the motion
to suppress:

Q [Tria counsel], you mentioned in cross-examination that youdid
a lot of research on the motion to suppress. Did you provide a
memorandum to the Court?

A Withmy motion? No, | didn’'t. The motion—if you look at the
actual document that | filed, it’s pretty short, blunt, and to the point.
It snot extravagant. It doesn’'t havealot of detalls, if any, of what we
intended to introduce at the hearing. And that was on purpose with
regard to details because when | have a mation to suppress, as a
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general rule—unless I’ m absol utely — 100 percent thefactsare not in
dispute, | don’t want to give the other side immediate impeachment
material.

So my client took the stand in that motion to suppress hearing,
and he was able to testify to what he said the officer said and the
conditionsthat hewasunder and al of that. And at thetime, that was
thefirst the Generd knew about it. To me, it wasin our advantageto
fileashort, non-explanatory document and then present thelaw to the
Judge. | know we went right down through Law 101 with regard to,
you know, Mirandizing and constitutional right to counsel. And |
was disappointed that we didn't win the motion to suppress. |
thought we did avery good job with it. | thought it was aclose cdl,
but we didn’t win.

The record on appeal includes the 161-page transcript of the hearing on the motion to
suppress. The transcript showsthat the petitioner’ strial counsel made alengthy opening statement
and closing argument. During his summation, he supplied the court with copies of State v.
Anderson, 937 SW.2d 851 (Tenn. 1996), and Smith v. Illinois, 469 U.S. 91, 105 S. Ct. 490 (1984),
both of which are rdevant to the issue of the voluntariness of the gatements and the petitioner’s
claimsat the hearing. Much of the petitioner’ stestimony at the suppression hearing, particularly as
to whether he asked for a lawyer during questioning, conflicted with that of the State' s withesses.
Thepetitioner had signed written waiver of rightsforms prior to the taking of both statements. Thus,
aprime issue at the motion to suppress was the credibility of the witnesses, whether the petitioner
had, as he asserted in his testimony, asked for counsd. With this being the issue, it is difficult to
envision that a written memorandum of law would have made the petitioner’s testimony more
credible, giventhat hisclaimsin thisregard were contradicted by thetestimony of DetectivesHesson
and Morrow of the Gallatin Police Department and TBI Agent Smith. Also, since the trial court
made oral findings at the conclusion of the hearing, it appears that neither the State nor the defense
filed written memoranda of law; and unexplained by the petitioner is how, given these
circumstances, his counsel could havefiled amemorandum. We would be engaging in speculation
wereweto concludethat thetrial court would havereached adifferent result had the petitioner’ strial
counsel reduced to writing and filed what he stated during concluding arguments. A delay to permit
thiswould have allowed the Stateto do likewise. Thereissimply no evidencethat the petitioner was
prejudiced by the absence of thismemorandum. Thus, the petitioner hasfailed, aswell, to establish
that he received ineffective assistance of counsel in thisregard.

[11. Post-Conviction Court’sErrors
The petitioner alleges, also, that the post-conviction court erred in limiting the evidentiary

hearing to one issue and in making comments concerning histrial counsel’ s competency during the
post-conviction hearing. We now will examine these claims.
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A. Limiting the Hearing to the I ssue of Effectiveness of Counsel

Oneof the groundsraisedin the petition for post-conviction relief wasthat “[t]he conviction
was based upon the use of acoerced/unlawfully obtained confession and violation of the Petitioner’s
privilege against self-incrimination.” Upon the State’ s oral motion to dismiss, the court limited the
evidentiary hearing to the issue of whether petitioner’strial counsel was prepared to go to trial on
January 4, 2000, but did not allow the petitioner “to testify at his post-conviction hearing regarding
the facts surrounding the two statements he gave police” Following lengthy arguments in this
regard, the trid court ruled:

| don’'t want to hear any more. What I’m going to do isthis: 1, of
course, have been involved in this case from the beginning and |
know how hard [trial counsel] worked. | know how many motions
werefiled and hearingswere had. | am goingto allow an evidentiary
hearing only as to whether or not he was prepared to go to trial on
January 4th of 2000. All right?

The petitioner has assigned as error his not being allowed to testify at the post-conviction
hearing that his confessions were involuntary. This argument ignores the fact that a defendant
cannot lose a motion to suppress, plead guilty, and then file a petition for post-conviction rdief to
litigateanew the motion to suppress. In Statev. Hodges 815 S.W.2d 151 (Tenn. 1991), our supreme
court set out the limited post-conviction options available to a defendant who has entered a plea of
guilty:

Once acriminal defendant has solemnly admitted in open court that
heisinfact guilty of theoffense with which heischarged, hemay not
thereafter raise independent claims relating to the deprivation of
constitutional rightsthat occurred prior to the entry of theguilty plea.
He may only attack the voluntary and intelligent character of the
guilty plea by showing that the advice he received from counsel did
not meet appropriae standards.

1d. at 153 (citation omitted); see also Tenn. R. Crim. P. 37(b).

Thus, the post-conviction court wascorrect in not all owing the petitioner to present testimony
astothisdaim.

B. Alleged Noncompliance with Post-Conviction Requirements
In addition to arguing that the post-conviction court improperly limited the scope of the

hearing, the petitioner makes several complaints regarding the alleged failure of the State and the
court to abide by the procedures set out in Tennessee Supreme Court Rule 28.
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The petitioner alleges that the State failed to file a timely written motion to dismiss, citing
Tenn. Sup. Ct. R. 28, 8 5(G) and (H). The State did file atimely response to the petition, although
it did not set out facts which would support amotion to dismiss. The petitioner cites no authority
for hisclaim that the State’' sfailure to file amotion to dismiss results in his then being empowered
to press a claim which was waived by his pleas of guilty. Accordingly, we conclude this argument
is without merit.

Next, the petitioner argues that the post-conviction court failed both to enter an order, prior
to the hearing, specifying the claims that were not colorable, as well as a post-hearing order with
specific findings of fact and conclusions of law. See Tenn. Sup. Ct. R. 28, 88 6(B)(5), 9(A).
Actudly, the post-conviction court did enter aprehearing order stating that “the petition presents a
colorable claim.” However, at the beginning of the post-conviction hearing, the court determined
that the petitioner would not be entitled to proceed on the clam that his confessions were
involuntary. As we have previously stated, that clam was waived by his pleas of guilty.
Accordingly, we cannot conclude that the petitioner is entitled to relief because the court did not
recognize, initialy, that one of the claims could not be pressed. Asfor his complaint that the post-
conviction court did not prepare written findings of facts and conclusions of law in this matter, the
petitioner is correct that such findings are to be made following a hearing on a petition for post-
conviction relief. Tenn. Sup. Ct. R. 9(A). However, this court has held that a post-conviction
court’ sverbal pronouncement of its findings of fact and conclusions of law from the bench, aswas
the case here, can be harmless error. See State v. Higgins, 729 S.W.2d 288, 290-91 (Tenn. Crim.
App. 1987); State v. Swanson, 680 S.W.2d 487, 489 (Tenn. Crim. App. 1984). We conclude that
the post-conviction court’s providing oral, rather than written, findings was harmless error.

C. Alleged Bias of the Post-Conviction Court

During the hearing on the petition for post-conviction relief, the trial court made certain
commentsregarding thecompetency of trial court, thecommentsbeing generally that he had worked
“hard,” that he had never been known “to come into the courtroom unprepared,” and that “[i]f
anyonepreparesacase, itis[trial counsel].” The petitioner argues that these comments concerning
histrial counsel’scompetency constitute judicial bias, since the comments*would lead an ordinary
person. .. toreasonably question thetrial judge’ simpartiality at the post-conviction hearing,” and
that the judge should have recused hersdf from the matter.

We agree with the petitioner that the post-conviction court’s past experience with trial
counsel could not be the basisfor determining whether he had provided the petitioner with effective
assistance of counsel. However, it is clear from the transcript that the post-conviction court’s
findi ngs were based upon evidencein therecord. The court noted, inter alia, initsoral findingsthat
trial counsel had been practicing for eight yearsprior to the post-conviction hearing; that he declined
to waive the preliminary hearing as the State had requested, but participated in the hearing so asto
cross-examine the victim, and had the hearing transcribed; and tha he participated in a lengthy
motion to suppress, for which hewaswell prepared and familiar with thefacts. The post-conviction
court observed that the defense would have had an “ uphill battle” at trial because of the petitioner’s
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statements; that trial counsel should have interviewed Holly Sullivan, although he knew what her
testimony would be, and had “some reservation” about using her as a witness; and that he was
“prepared for trial.” Applying the standards of Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984), and Baxter v. Rose, 523 SW.2d 930 (Tenn. 1975), the post-
conviction court concluded that the petitioner was aff orded effective assistance of counsel at thetrial
level. Thus, the post-conviction court referred to the evidence presented at the hearing and applied
the appropriate standard in determining that the petitioner received the effective assistance of
counsel. The personal experience observations of the court, which the petitioner casts as evidence
of bias, whileirrelevant to the issues, are asmall part of the findings and do not, in our view, show
that the post-conviction court was biased against the petitioner.

We note that the judgment for Count 4 of the indictment, setting out the petitioner’ s plea of
guilty to attempted aggravated sexual battery, does not reflect the conviction offense. The post-
conviction court, pursuant to Rule 36 of the Tennessee Rul es of Criminal Procedure, may correct this
omission.

CONCLUSION

Based upon the foregoing authorities and reasoning, we affirm the denial of post-conviction
relief.

ALAN E. GLENN, JUDGE
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