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James Curwood Witt, Jr., J., concurring in results only.

I concur in the results reached by the majority.  Although I agree that the petitioner’s
sentence may be vulnerable to a proper habeas corpus attack, I see no basis for commenting that the
petitioner was convicted pursuant to a statute that was not in effect at the time the offenses were
committed.

Although the petitioner was indicted and apparently convicted pursuant to Tennessee
Code Annotated section 39-13-522, proscribing rape of a child, that statutory provision was merely
a recodification of the rape-of-a-child prong of aggravated rape previously contained in section 39-
13-502(a)(4).  The elements of the offense are the same.  Thus, in the form of section 39-13-
504(a)(4), rape of a child was a proscribed offense at the time the offenses under review were
committed.

___________________________________
James Curwood Witt, Jr., Judge


