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The defendant pled guilty to the offense of carjacking and was sentenced to 7.2 years in the
Tennessee Department of Correction. In this appeal he claims that he was improperly denied
probation because the trial judge mistakenly held that individuals convicted of carjacking were
statutorily ineligible for probation. We hold that the legislature has allowed individual s convicted
of carjacking and sentenced to eight (8) yearsor lessto remain eligiblefor probation. Moreover, the
trial judge dso erred in determining that the use of a weapon in a carjacking was, standing alone,
sufficient reason to deny the defendant probation. We therefore reverse the judgment of the trial
court and remand for re-sentencing in accordance with this opinion.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Criminal Court is Reversed and
Remanded.
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OPINION

Factual Background

Although there is some dispute as to whether the defendant used a gun to accomplish the
crimesthereis no dispute that he and aco-defendant stole acar from anindividua named Marcillo
Anderson. Thedefendant claimed they did soin order tofacilitate the repayment of adebt Anderson
owed the defendant. This money had been loaned to Anderson for the purchase of marijuana.



At the sentencing hearing the defendant claimed that he was not armed during the carjacking
and that he was unaware that his co-defendant had a sawed-off shotgun in his possession. He also
testified that heisa30-year-old high school graduate who had received certification from atechnical
collegeintheareasof carpentry, plumbing and floor work. The proof also showedthat if hereceived
probation, the defendant had a job waiting on him with Economy Remodeling and Construction.

Trial Court Ruling

In denying probation the trial court stated the following:

It defies logic to me. And | fal to see that that was the intent of the
legislature, that we' re going to increase the punishment, where we' re going to make
armed robbery of acar probatable, armed robbery of a, you know, of ascrew driver,
you can’t get probation, armed robbery of a car, you can. | don’t believe that was
their intent.

| believe they were increasing punishment, specifically addressing stealing a
car, because it is a problem that the legislature thought needed to be addressed
specifically. And | do not feel that was their intent that this should be a probatable
sentence.

| don’t think that he's eligible under the law. But even if I’'m wrong, under
the law, | don't think that he's eligible for probation. Because | think by using a
deadly weapon to rob another individual of acar isjust asentencethat you should not
get probation. | don’t think that he' saproper candidate for probation because of the
very facts and circumstances of the crime.

And for those reasons, I’'m going to deny the petition.

Probation Eligibility

Eligibility for probationisgenerally governed by Tennessee Code Annotated section 40-35-
303(a), which provides:

A defendant shall be eligible for probation under the provisions of
this chapter if the sentence actually imposed upon such defendant is
eight (8) yearsor less; provided, that adefendant shdl not bedigible
for probation under the provisions of this chapter if the defendant is
convicted of aviolation of § 39-17-417(b) or (i), § 39-13-304, § 39-
13-402, § 39-15-402 or § 39-13-504. A defendant shall also be
eligible for probation pursuant § 40-36-106(¢e)(3).

Tenn. Code Ann. § 40-35-303(a).



Thus, criminal defendantswho receive sentences of eight (8) yearsare eligiblefor probation
consideration unless the crimes for which they are convicted are onesfor which the legislature has
removed probation as a possible sentence. For example, itisapparent from the above that violators
of the aggravated robbery statute, Tennessee Code Annotated section 39-13-402, arenot eligiblefor
probation regardless of the actual sentence imposed. However, it isequally apparent that violators
of the carjacking statute, Tennessee Code Annotated section 39-13-404, are not excluded from
probation consideration if they receive sentences of eight (8) yearsor less. When one comparesthe
aggravated robbery statute to the carjacking statute, one can gppreciate the trial judge’ s conclusion
that the legislature’ s allowing carjackers probation eligibility “defies logic.”

“Aggravated robbery” is defined as:
(@) . .. robbery* as defined in § 39-13-401:

(1) Accomplished with adeadly weapon or by display of any article
used or fashioned to lead the victim to reasonably believeit to be a
deadly weapon; or

(2) Where the victim suffers serious bodily injury.

(b) Aggravated robbery is aClass B fd ony.

Tenn. Code Ann. § 39-13-402.
“Carjacking” isdefined as:

(@ .. .theintentiona or knowing taking of a motor vehiclefrom the
possession of another by use of:

(1) A deadly weapon; or
(2) Force or intimidation.
(b) Carjackingisa ClassB felony.

Tenn. Code Ann. § 39-13-404.

It thus appears that however illogical it may be, the general assembly has mandated that an
individual convicted of aggravated robbery for stealing one dollar at gun point is not eligible for
probation regardless of the sentence actually imposed, while an individua convicted of stealing a
motor vehicle at gun point is eligible for probation if that individual receives an actud sentence of
eight (8) years or less. Where a statute is plain and unambiguous on its face the legidative intent
must be derived from the natural and ordinary language used. Jordanv. Baptist Three RiversHosp.,
984 SW.2d 593 (Tenn. 1999); Mandelav. Campbel, 978 SW.2d 531 (Tenn. 1998). Here, the

1(a) Robbery istheintentional or knowing theft of property from the person of another by violence or putting
the person in fear. Tenn. Code Ann. § 39-13-401(a).
(b) Robbery isa Class C felony. Tenn. Code Ann. § 39-13-401.
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legislature in clear and unambiguous terms expressed its intent that certain criminal offenders be
excluded from probation consideration; carjackers who receive sentences of eight (8) yearsor less
are not among those excluded.

Therefore, thetrial judge erred in concluding that the defendant in thiscase wasnot eligible
for probation.

Probation Suitability

The State in the instant case makes no argument that the trial judge was correct in his
determination that carjackers are excluded from probation eligibility. Instead, the State argues
simply that the facts and circumstances of the instant case warrant the decision to deny probation.
Herethefactsand circumstancesrelied upon by thetrial court werethat the defendant used aweapon
to accomplish the carjacking. However, where the legislature has provided that violent offenders
of certain statutesare eligiblefor probation, the fact that the offense was committed as defined is not
asufficient reason to deny probation. Statev. Housewright, 982 S.W.2d 354, 358 (Tenn. Crim. App.
1997). Rather, to deny probation based on the facts and circumstances of the crimes as committed,
those facts and circumstances must be especially violent, horrifying, shocking, reprehensible,
offensive, or otherwise of an excessive or exaggerated degree, and the nature of the offense must
outweigh all factors favoring probation. 1d.; State v. Bingham, 910 S.\W.2d 448, 456 (Tenn. Crim.
App. 1995).

The State has not pointed to any factor that renders the carjacking in this case anymore
exaggerated, horrifying or reprehensible than any other carjacking.

Conclusion
In light of the fact that thetrial court erroneously believed the defendant to be ineligible for

probation consideration, we reverse the instant case and remand for reconsideration of the petition
for probation in accordance with the principles set forth in this opinion.

JERRY L. SMITH, JUDGE



