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OPINION

This case stems from the February 21, 1999 shooting death of Tonya Denise Battle. Officer
L orenaHernandez of the Metropolitan Nashville Police Department testified that between 9:00 and
9:30 p.m. on February 21, 1999, she was sent by radio dispatch to 1000 Presslor Drive at the Preston
Taylor Homes. It took her five to ten minutes to arrive, and she was the first officer on the scene.
A large crowd led her to a body on the sidewalk behind an apartment building, and she quickly
realized that the victim had a gunshot wound to her head and was dead. She asked if anyone
witnessed what occurred, but no one cameforward. She secured the areawith crime scene tape and
kept the crowd away from the body. Officer Hernandez testified that the victim’s clothing was
appropriate for the cold weather and that the victim had her hands in her pockets.



Metro Officer William Stokes testified that in February 1999 he worked on the west patrol
from 10:30 p.m. to 7:00 am. On February 21, 1999, he was dispatched to Presslor Drive. When he
arrived, other officers were already present and crime scene tape surrounded a body on the ground.
While there, no one approached him to give information about the shooting, but he overheard a
woman standing in a large group of people say something he thought was important. He told the
homicide detectives about her and which apartment she entered.

Metro Officer Danny Orr of the Identification Section testified that on the evening of
February 21, 1999, and early morning of February 22, 1999, he went to a crime scene at Preston
Taylor Homesto collect evidence. When he arrived, he saw an African-American female who had
been shot and who waslying face down on the sidewalk behind 1000 Presslor Drive. Ontheground
near the body, hefound aBic lighter and ashell casing, which had dirt onand init. Hedid not recall
recovering any fingerprints from the lighter. He agreed that if the victim was shot with arevolver,
then the shell casing he found at the scene would be unreated to the murder because revolvers do
not gject the shell casings. He prepared a diagram of the area and measured from a nearby street
light to the victim’s head, which was about fifteen yards.

Retired Detective James Douglas Sledge testified that in February 1999, he worked on the
Metro Murder Squad. On February 21, 1999, hewasthelead investigator for amurder that occurred
at 1000 Presslor Drive. When hearrived, the crime scenewas secured, and homi cide detectiveswere
going door to door, asking residents if they had seen or heard anything. The victim was on the
sidewalk beside a field that separates the Preston Taylor Homes from the Alameda Terrace
Apartments. The residents call this area between thetwo complexes “the cut.” The victim’'s body
was between apartment 986 and apartment 1000 but was closer to 1000. Thetemperaturewasbelow
twenty degrees Fahrenheit, and the victim had her hands in the outer pockets of her gold coat.

Detective Sledgetestified that he coordinated theinvestigationfromthe crime scene. Hesad
that although a couple hundred people lived within one hundred yards of the murder scene, no one
volunteered that they had seen what happened. Detectives Satterfield and Gray went to apartment
968 to interview Karen Mullins and Chris Howse, but those interviews did not indicate that anyone
had witnessed the crime. He said that they also investigated the victim’s ex-boyfriend but that he
had an alibi. He testified that the shell casing found at the scene was partially in mud and had dirt
and mud inside it. He stated that it did not appear to be connected to this crime but that they
collected it out of an abundance of caution. He said the police were never ableto determine whether
the shell casing or alighter found at the scene was related to this case. He stated that at 9:00 am.
on February 22, 1999, he attended the victim’ s autopsy. The victim had been shot in the left rear
base of her skull and part of the shot exited through her right cheek.

Detective Sledge testified that on February 23, 1999, the Tuesday following the murder, he
spoke with Ms. Mullinstwice and that he spoke with her again later that week. He said that on each
occasion, Ms. Mullins said substantially the same thing she said onthe night of the offense. He said
that two or three days after the murder, Detective Gray interviewed nine-year-old DeQuan Howse,
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who lived at 1004 Presslor Drive. He said that DeQuan Howse was the first person to mention a
white jacket being connected with the case. He stated that during hisinvestigation, he learned that
Chris Howse was really Chris Robertson, the defendant, and that the defendant lived at apartment
968 in the Preston Taylor Homes. Hesaid that he had someinformation that the defendant wasthe
shooter and might have been wearing awhite jacket. He said that he also had information that Ms.
Mullins and the victim were wearing a white coat that night. On February 26, 1999, he executed a
search warrant at apartment 968 in an attempt to locate the handgun used to kill the victim and the
clothing worn during the murder. He stated that he discovered no weaponsin the apartment but that
he found a white, waist-length jacket.

Detective Sledge testified that in early April, he learned that Mario Newbern was with the
defendant on the night of the shooting, and he interviewed Mr. Newbern. He aso interviewed
Michael Simpson on June 8, 1999, and learned that Mr. Simpson was with the defendant at the time
of themurder. He said that he did not arrest Mr. Newbern or Mr. Simpson because he had no proof
that they wereinvolved in the murder. He said that neither of them told him that the defendant was
wearing awhitejacket on the night of the murder. Eventually, the defendant and Ms. Mullinswere
charged in connection withthe crime. Heinterviewed Ms. Mullinsafter her arrest on July 26, 1999,
and at thistime, she changed her story. He said that he made Ms. M ullins no promisesin exchange
for her testimony in this case

Karen Mullinstedtified that at thetimeof trial, she was charged as an accessory after thefact
with regard to the victim’ s death and was facing a one-to-two-year sentence. She stated that no one
had offered her adeal in exchangefor her testimony, but she admitted that she was hoping shewould
get abreak. She stated that she was convicted the month beforetrial of misdemeanor shoplifting or
theft.

Ms. Mullinstestified that in late 1998 and early 1999, she was living in the Preston Taylor
Homes. She said that she got to know the victim and the defendant from livinginthisarea. Shesad
that she and the victim were associates but not close friends. She said that she and the defendant
becameintimate and that he began living with her. She said that the day of thevictim’s death was
a Sunday and that the victim cameto her apartment that morning and persuaded her to stay home
from church in order that they could spend time together. She said that the defendant, her two
daughters, and her son were also there that morning. Shesaid that the defendant, who was wearing
ablack leather coat and blue jeans, wasin and out of her apartment all day. She saidthat later inthe
day, she borrowed aradio from a neighbor and she lent the victim five dollars to buy some beer.

Ms. Mullins testified that around 3:30 or 4:00 p.m., the victim said that she had to do
something with the defendant, who was not there at that time. Ms. Mullins said that the defendant,
MarioNewbern, Michad Simpson, and awoman named Rosal yn cameto her apartment around 5:00
p.m. She said that the defendant told the victim to come with him and that he left with the victim,
Mr. Newbern, and Mr. Simpson. She said that thirty to forty-five minutes later, the men returned
without the victim. She said that the police had stopped Mr. Simpson, who had been driving the
group, and that the defendant told her to go outside and see what was happening. She said that she
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did not see the victim tdking to the police. She said that the police drove Mr. Simpson away in a
police cruiser and then returned him. She said that Mr. Simpson returned to her apartment and that
he, the defendant, and Mr. Newbern walked to Karen Wilson's apartment.

Ms. Mullinstegtified that she decided to find the victim in order to retrieve ared, white, and
blue Nautica jacket that the victim had borrowed from her earlier that day. She said that she found
thevictim at aneighbor’ sapartment and that the victim said that she would meet Ms. Mullinsat Ms.
Wilson's apartment with the jacket. Ms. Mullins said that she went to Ms. Wilson's apartment
where she heard the defendant threaten to kill the victim. She said that Mr. Newbern and Mr.
Simpson were aso there when the defendant threatened the victim. She said that the defendant
would often list people that he was going to kill and that she did not take him seriously. She said
that the victim arrived afew minutes later, and Ms. Mullins overheard the defendant tell the victim
that a man in another housing project wanted atrick. She said that the victim said she would go.
Ms. Mullins said that she was at Ms. Wilson’' s apartment for five to ten minutes before she walked
home with her son. She said that as she left, the defendant, the victim, Mr. Newbern, and Mr.
Simpson were dso leaving in adifferent direction. She said that she later heard a gunshot but that
she did not look outside because shooting occurred every day and night at Preston Taylor Homes.

Ms. Mullins tegtified that when the defendant, Mr. Newbern, and Mr. Simpson returned to
her apartment that night, she did not know that the victim had been shot. She said that the police
arrived at the Preston Taylor Homes but that she did not go outside. She said that later that evening,
shelearned that the victim was dead. She said that when the police cameto talk to her, shetold the
policethat they werein bed. She said the policedid not ask her about the defendant. She stated that
the following Tuesday, the defendant began acting strangely. She asked him if he had killed the
victim but said that he did not respond. On Thursday night after the Sunday shooting, she again
asked the defendant if he had shot the victim. Shesaid hetold her that if she said anything about it,
he was going to kill her and her children. She sad she took this threat seriously. She said she told
the police about the events that she testified to at trial when she was arrested in July 1999.

Ms. Mullinstestified that the defendant had asmall .22 caliber gun but that he gave it back
to the man who had pawned it to him before the victim was shot. She said that the defendant kept
rifles at her gpartment but that on the day after the shooting, he removed all of his guns from her
apartment. She denied knowing the shooting was going to occur or having any rolein the killing.
She also denied covering up anything and said she did not know why she had been charged in the
case.

On cross-examination, Ms. Mullins testified that once or twice during the time they knew
each other, she and the victim disagreed about things the victim and others had said but that she and
the victim never really argued. She said she gavethe victim money on occasion. Ms. Mullinssaid
she was wearing a sweater, not awhite coat, on the night of the shooting, but she admitted she had
worn awhite coat before. She said no one had on awhite coat that night.



Ms. Mullins testified that on the night of the shooting, she and the victim arrived at Ms.
Wilson's apartment at practically the same time but entered through different doors. She said that
the defendant threatened to kill the victim asthevictim camein Ms. Wilson’ sback door and that the
victim may not have heard him. She said that Mr. Simpson heard the defendant threaten to kill the
victim and that if he denied hearing the threat, he would be lying. She said her son also overheard
the defendant threaten the victim and told the defendant not to kill thevictim becausethevictim was
awoman. She said both Mr. Newbern and Mr. Simpson were acting normally that night and did not
seem reluctant to be there.

Ms. Mullins testified that Ms. Wilson later came to Ms. Mullins' apartment and was there
when the men returned. Ms. Mullins denied knowing that the victim had been shot or crying and
being upset at this time. She said that five to ten minutes after the men returned, she and the
defendant went to bed and had sex. She said that they were about to fall asleep when someone
knocked on thewindow and said that the victim wasdead. She said that after someone el se reported
the same thing, she dressed and that she and the defendant went to see the victim’s body. She said
that a group of people were already looking at the body. She said that the time from the return of
the men to her apartment and her leaving to seethe body was|onger than ten minutes and could have
been as much asoneto two hours. She stated that the police had not arrived yet and that she began
knocking on doors, including Shonda Howse' s door, in order to try to call an ambulance. She said
she was wearing a black Raiders coat at thistime. Shesaid that she and the defendant returned to
her apartment and that he told her to go get Ron D. She said that she and Mr. Simpson went outside
and that the police were at the crime scene.

Ms. Mullins tegtified that on the night of the victim’'s death, a detective came to her
apartment asking when shehad last seen thevictim. She said shetold the detective that she had been
inbed. She said the detective did not ask about the defendant. She said that detectives cameto her
apartment agai n thefollowing day and that shetold them when shehad last seen thevictim. Shesaid
the defendant had not admitted shooting the victim at this point. She said that on the Tuesday
following the shooting, the defendant told her that his mother was taking him downtown for
guestioning. She said thiswas when she first asked him if hekilled the victim. She denied telling
Detective Sledgein her July 1999 statement that she asked the defendant if he shot the victim on the
night of the murder, that she asked him again later that night when he had been tossing and turning
in bed, or that he admitted that he shot the victim on the day following the murder. She said that the
defendant did not respond to her questions about whether he shot the victim until Thursday when
hethreatened to kill her and her children. She said shewaited until shewasarrestedtotell the police
what really happened because she was afraid of the defendant and that she might be charged with
murder.

Mario Newbern testified that he was twenty-one years old and that in February 1999, hewas
living in the Georgia Court Apartmentswith hissister. He said he knew the defendant because they
had previously been in Woodland Hills Y outh Development Center together. He said he knew the
victim and Karen Mullins from the Preston Taylor Homes neighborhood. He said that during the
day on February 21, 1999, the defendant came to Georgia Court, pointed agun at him, and told him
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tocomewiththedefendant. Hesaid that the defendant gavehim a .22 caliber automaticweapon and
that he hel ped the defendant rob some Mexicans. He said that he did not shoot anyone and that the
defendant took the gun back afterward. On cross-examination, he stated that he had arifle instead
of apistal.

Mr. Newbern testified that later that day, he, the defendant, and Michael Simpson went to
aparty at Ms. Mullins' apartment in Preston Taylor Homes. He said that the victim was there and
that he believed Ron D. wasalso there. He said the defendant told him that the defendant was going
tokill thevictim. Hesad Mr. Simpson and Ms. Mullinswere present when the defendant said this
He said he, the victim, the defendant, and Mr. Simpson left Ms. Mullins' apartment and walked
toward the cut to Alameda Terrace Apartments. Hesaid hewasinfront, the victim was behind him,
the defendant was behind her, and Mr. Simpson wasin therear. He said that he heard the defendant
say “bitch” and that one second later, he heard a gunshot. He said he turned around and saw the
victim lying on the ground with a gunshot wound to the head. He said blood was on the ground and
the victim was not moving. He said the defendant was putting ablack revolver inhisjacket pocket.
He said that the victim was shot around 10:30 p.m.

Mr. Newbern testified that the defendant told themto walk away and that he, the defendant,
and Mr. Simpson walked to Ms. Mullins' apartment, arriving there one minute after the shooting.
He said that Ms. Mullins and her children were there and that the defendant told Ms. Mullins that
shedid not havetoworry aout thevictimanymore, “ Shean’t talking.” Hesaid Ms. Mullinslooked
like shewanted to cry. He said someone knocked on the door and said that the victim wasdead. He
said he, the defendant, Ms. Mullins, and Mr. Simpson walked around outside before the police
arrived and that the defendant and Ms. Mullins were knocking on doors. He said they did not leave
Ms. Mullins apartment again after the police arrived at the crime scene. He said the defendant told
him to stay at Ms. Mullins' apartment until the detectives came. He said that after the defendant
went to sleep, he stayed at Ms. Mullins' apartment until after the detectives|eft, which was around
1:00 am. He said that the police asked him if he had seen thevictim in the last hour and he denied
seeing her because the defendant told him to say that. He said he then left and went home alone.

Mr. Newbern testified that a couple of months after the shooting, he spoke with a detective
and gave the same account to which he was testifying  trial. He said he also spoke with the
defendant’s lawyer. He said he told the lawyer that they were at the party but that he did not say
anything about the shooting because he did not know who the lawyer was.

Oncross-examination, Mr. Newbern testified that hetold Detective Sledge that the defendant
cameand got him at Georgia Court and took himto Ms. Mullins’ gpartment. He said that when they
arrived, he saw Ms. Mullins, her son Michael, Ms. Wilson, Mr. Simpson, and the victim there
listening to music and smoking “blunts.” He admitted telling Detective Sledge that the defendant
asked if they wanted to make some money. Mr. Newbern testified that actually, Mr. Simpson, who
was not involved in the robbery of the Mexicans earlier tha day, picked him up and took him to
Presslor Drive where Ms. Mullinslived. He said that while he wasat Ms. Mullins' apartment, the
defendant told him to carry the defendant’s shotguns to Ms. Wilson's house. He said he, the
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defendant, the victim, and Mr. Simpson went from Ms. Mullins' apartment to Ms. Wilson's
apartment and left from Ms. Wilson’'s apartment to go to Alameda Terrace. He said they took all
of the guns, including the .22 caliber, to Ms. Wilson’ s apartment before the shooting. He said that
after the shooting, he, the defendant, and Mr. Simpson were upset about it. He said that the shooting
continued to bother him for two weeks. He denied that he was the one who shot the victim.

Mr. Newbern agreed that the defendant’ s detective, Patrick Wells, cameto interview him on
July 10, 2000. He said that Mr. Wells did not identify himself & first. Hedenied tdling Mr. Wells
that on the night of the murder, he saw Ms. Mullins and the victim leave Ms. Mullins' apartment
together. Healso deniedtelling Mr. Wellsthat the defendant wasin bed asleep when thevictim was
shot. He said that when Mr. Wells returned with a subpoena and identified himself, he did not tell
him the truth because Mr. Newbern was coming to court. He denied telling Detectives Sledge and
Gray that the defendant was wearing awhite coat on the night of the shooting. Although at first he
denied seeing awhite Nauticajacket, he subsequently agreed that Ms. Mullinswas wearing awhite
jacket on the night of the murder. He said tha he did not know the name brand of her jacket. He
said that the defendant wore a black coat that night. He denied discussing his testimony with Ms.
Mullins and Mr. Simpson.

Patrick Wells, the defendant’s private investigator, testified that on July 10, 1999, he
interviewed Mario Newbern. He said that he identified himself to Mr. Newbern by giving him a
businesscard and telling him that he wasworking for the defendant. He said that Mr. Newbern told
him that Mr. Newbern was at Ms. Mullins' party; that the defendant fell asleep; and that sometime
after 10:00 p.m, Ms. Mullins and the victim left together.

Michael Simpson testified that he was nineteen years old at the time of trial and had known
the defendant about one month before the victim’'s death. He said he believed that he and the
defendant were related through his grandfather. He said that in February 1999, he would see the
victimfrom timeto time but that hedid not really know her. He said that he knew Ms. Mullins, who
was the defendant’s girlfriend at that time, and that she allowed him to stay at her gpartment in
Preston Taylor Homes. He said that on Sunday, February 21, 1999, he was at Ms. Mullins
apartment all day. He sad he, the defendant, Mario Newbern, Ms. Mullins, and the victim were
together at Ms. Mullins apartment that evening. He said that the defendant was going to Alameda
Terrace and that the victim said she was going with him. He said he thought that they were going
to the home of afriend that the defendant knew & Alameda Terrace. He said that on the way to
AlamedaTerrace, Mr. Newbern waked beside the victim, that the defendant was behind the victim,
and he was behind the defendant. He said that when they were between the two apartment
complexes, the defendant screamed out “bitch,” pointed a black .38 caliber revolver at the back of
thevictim’shead, and shot her. He said that the victim wastalking just before she was shot but that
he was not paying attention to what she was saying. He said that the defendant had pulled the gun
from a pocket.

Mr. Simpson testified that after the shot, the victim fell and everyone frozefor aminute. He
said that the defendant told them to walk, not run, and that they walked to another Karen's
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apartment. He said that after aminute, they went to Ms. Mullins' gpartment. He said the defendant
told them if they told anyone, he would kill them. He said he believed the defendant. He said that
about amonth later, Detective Sledge contacted him and that he told Detective Sledge what he had
seen. On cross-examination, he agreed that he did not speak to the police until June 8, 1999. He
said he waited almost four months to tell about the shooting because he did not want to die.

On cross-examination, he denied taking Mr. Newbernto Ms. Mullins' apartment on the day
of theshooting. He stated that at Ms. Mullins” apartment, he did not hear the defendant threaten the
victim but that he was not paying attention to what the defendant was saying. He agreed that he
would not have accompanied the defendant to Alameda Terrace if he had heard the defendant
threaten the victim. He denied shooting the victim or knowing what was going on when the victim
was shot.

Mr. Simpson testified that when they returned to Ms. M ullins' apartment after the shooting,
shewascrying. He said that no one was wearing awhite Nauticacoat that night and that he and the
other two men wore black jackets. He said he did not remember what type of jacket Ms. Mullins
wore that night. He said he did not know of Ms. Mullins leaving her apartment before the police
arrived at Preston Taylor Homes after the shooting. He said that after the police and ambulances
arrived that night, heand Ms. Mullins walked over to afriend’ s apartment near the body but no one
answered the door. He said that when they returned to Ms. Mullins' apartment, the defendant told
him to stay there. He said Mr. Newbern left and that Mr. Simpson and the defendant waked to
Georgia Court. He denied knowing whether Mr. Newbern had a.22 caliber gun when he left. He
said he never saw the defendant point agun a Mr. Newbern. He said that in the days following the
shooting, he continued to stay at Ms. Mullins' apartment because the defendant told him that the
defendant did not want him to go anywhere and because he had nowhere elseto stay. He stated that
he had not talked with Mr. Newbern or Ms. Mullins about the case while waiting to testify.

DeloresMorris, thevictim’ smother, testified that the victim wasthirty-threeyearsold at the
timeof her death. Shesaid the victimwas stayingwith different peopleinthe Preston Taylor Homes
area at that time. She said that about three weeks before the victim’s murder, she overheard the
victim and the defendant talkingin front of a storeacrossfrom Preston Taylor Homes. She said the
defendant told the victim, “ Get out of my face, junkie bitch, beforel kill you beforel” m going to kill

you anyway.”

Dr. Bruce Phillip Levy, the County Medical Examiner for Metropolitan Nashville and
Davidson County, testified asan expert in forensic pathology. On February 22, 1999, he performed
an autopsy on thevictim. Thevictim was shot in the back of the head with the bullet entering at the
base of her skull and exiting through her right cheek. Dr. Levy said that the bullet severed the
victim’'s spinal cord and that the wound was instantly incapecitating and nearly instantly fatal. He
collected bullet fragments from the victim’ s right cheek, but he said neither the fragments nor the
wound allowed him to determine the type of bullet used. He said that the victim also had abrasions
and lacerations around the bony tissues on the left side of her face that were consistent with the
victim striking the ground. He said that the lack of gunshot residue on the victim indicated that the
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gun was at least two to three feet away from the victim when fired. He said that the victim’s hair
could havefiltered out thegunshot residue. Hestated that atoxicology test reveded that thevictim’s
blood contained tetrahydrocannabinol, the active ingredient in marijuana; cocaine; and a cocaine
metabolite. He said the presence of cocaine in the victim’'s blood meant that she had used cocaine
within several hours of her death. He said the test did not reveal the presence of alcohol in the
victim’s blood.

Detective Sledgewasrecalled by the defendant and testified that heinterviewed Ms. Mullins
on July 26, 1999. He agreed Ms. Mullinstold him that when the defendant, Mr. Newbern, and Mr.
Simpson returned to her apartment on the night of the victim’ sdeath, she asked the defendant if he
shot the victim. He said Ms. Mullinstold him that the defendant did not respond. He agreed that
Ms. Mullinstold him that later that night while she and the defendant were in bed, she again asked
him if he had shot the victim but that he did not respond. He acknowledged that Ms. Mullinstold
him that on the Monday following the shooting, the three men returned from the store. He said she
told him that she again asked if he did it and that the defendant told her that he shot the victim but
that he would kill her if shetold anyone. He said that he did not recall Ms. Mullins saying that the
defendant told her this on a Thursday but that she was repeatedly asking the defendant about the
shooting and getting no answer.

Detective Sledgetestified that during hisinterview, Mr. Newbern told him that the defendant
was wearing a white nautical jacket. He said that at that time, he was not aware that Nauticawas
a brand name and that at the time of trial, he now believed that Mr. Newbern had said Nautica
instead of nautical. He explained that the question about how the defendant was dressed was not
asked in the context of the time of the shooting. Detective Sledge said that he saw the defendant
wearing awhite Nauticajacket when he interviewed the defendant on Tuesday, February 23, 1999,
and that he recovered thisjacket from the apartment in Preston Taylor Homes where the defendant
stayed. He said this was the only white jacket found in the apartment. He recalled that there was
ajacket that had been borrowed and worn by many people a Preston Taylor Homes, but hesaid that
he did not know if it was the white Nautica jacket. He said that after charges were placed against
Ms. Mullinsin July 1999, shetold him that the defendant waswearing along, black leather coat on
the night of the shooting.

EricaHowse, the defendant’ s cousin, testified that on the night the victim was shot, shewas
at her sister’s apartment at 1004 Presslor Drive where she was living at the time. She heard a
gunshot that evening but did nothing about it because she heard shots everyday in that area. About
five minutes later, someone knocked on the door, and Karen Mullins ran into the apartment. She
said Ms. Mullins was wearing a white, South Pole bomber jacket. The police arrived at Preston
Taylor homes around fifteen minutes after she heard the gunshot. Ms. Howse said that earlier that
day, she had attended a party at Ms. Mullins’ apartment. She said that the defendant, the victim,
Mario Newbern, and Michael Simpson were at Ms. Mullins' apartment while shewas there.

DeQuan Howse testified that he was eleven years old at the time of trial. He said he knew
the victim and the defendant, who is his cousin. He said that on the night the victim was shot, he
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was nine years old and living with his mother Shonda Howse and with his aunt EricaHowse. He
said that the windows in his bedroom face the back of the apartment building and that on the night
in question, he had his window opened slightly because it was hot in hisroom. He said that from
hiswindow, he saw awoman who was screaming “ please don’t shoot me.” He said helater learned
that the woman wasthe victim. He said two people were with the victim. He stated that one of the
people wore awhite coa and that he could not tell if the person was male or female. He said that
the other person was a man dressed all in black. He said that the victim was looking at the man in
black, who took a gun from his pocket and shot the victim. He said that once the bullet hit the
victim, sheturned her head and fell. He said both peopleran away. Hesaid thevictim had her hands
in her pockets during theentireincident. He said the shooter did not look like the defendant. He
agreed that he did not get agood ook at the people and that it was about thirty feet from the victim
to hiswindow. He said that although a street light was near the areawhere the victim was shot, that
theareawas not well-lit. He said that after the shooting, hetold hisuncle what he had seen but that
hisuncle did not believe him and that he went back to bed. He denied discussing the shooting with
his family after the night of the murder.

Shonda Howse, the defendant’s first cousin, testified that on February 21, 1999, she was
living at 1004 Presslor Drive near where the victim waskilled. She said her son DeQuan Howse's
room isupstairs, facesthe back of the building, and has windows facing the backyard. Shesaid she
heard a gunshot that evening but did not do anything about it because gunshots were common. She
said that after the gunshot, her son was|ooking out of hiswindow and kept telling her that someone
was there. She said she told him to go to sleep. She said that ten to fifteen minutes after the
gunshot, Karen Mullins came to her door wearing awhite coat. She said Ms. Mullinstold her that
the victim was lying on the sidewalk in the back and was dead. She said that she accused Ms.
Mullins of lying but that Ms. Mullins said she knew it was the victim because she had just walked
from Alameda Terrace, whichis directly behind Ms. Howse's apartment. Ms. Howse said she ran
outside and saw thevictim’ sbody. She said that later, she viewed the scenefrom her son’ swindow.
She said it was six yards from thewindow to the ground and then nine yards over to the body. She
said she did not discuss this event with her son afterward because he went to stay with his father.

Corey Austin testified that shewasliving in apartment 1012 on the night that the victim was
shot. Shesaid that she heard the gunshot but that shooting occurred so often in the back that shedid
not pay any attention to it. She said that about three to four minutes after the gunshot, someone
knocked on her door and used her telephoneto call the police. She agreed that the person wasKaren
Mullins.! She said that she did not recall what Ms. Mullins was wearing.

Based upon this testimony, the jury convicted the defendant of first degree, premeditated
murder.

1The transcript of the evidence reflectsthat the witness agreed that the person was Karen “Mulling,” but from
the context of the question and the witness' s statement that the woman she saw that night was outside the courtroom in
the hall, it is evident that M s. Austin meant K aren M ullins.
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. SUFFICIENCY OF THE EVIDENCE

The defendant contends that the evidence is insufficient to support hisfirst degree murder
conviction. Specifically, he argues that Karen Mullins and Mario Newbern gave inconsistent
testimony about the events surrounding the murder and that evidence existed that Ms. Mullins was
with thevictim at the time of the shooting and had a motiveto kill thevictim. He concludesthat no
rational jury could have found him guilty. The state contends that the evidence is sufficient to
convict the defendant. We agree with the state.

Our standard of review when the sufficiency of the evidence is questioned on appeal is
“whether, after viewingthe evidencein thelight most favorabl e to the prosecution, any rational trier
of fact could have found the essential elements of the crime beyond a reasonable doubt.” Jackson
v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979). We do not reweigh the evidence but
presumethat the jury hasresolved all conflictsin thetestimony and drawn all reasonable inferences
from the evidence in favor of the state. See State v. Sheffield, 676 S.W.2d 542, 547 (Tenn. 1984);
State v. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Any questions about the credibility of the
witnesses were resolved by the jury. See State v. Bland, 958 S.W.2d 651, 659 (Tenn. 1997).

First degree, premeditated murder is defined as a “premeditated and intentional killing of
another.” Tenn. Code Ann. 8 39-13-202(a)(1). Additionally, “premeditation” is defined as

an act done after the exercise of reflection and judgment.
“Premeditation” means that the intent to kill must have been formed
prior to the act itself. It is not necessary that the purpose to kill
pre-exist in the mind of the accused for any definite period of time.
The mental state of the accused at the time the accused allegedly
decided to kill must be carefully considered in order to determine
whether the accused was sufficiently free from excitement and
passion as to be capable of premeditation.

Tenn. Code Ann. 8§ 39-13-202(d). The element of premeditation isa question for the jury and may
be established by proof of the circumstances surrounding thekilling. Bland, 958 S.\W.2d at 660. Our
supreme court has noted the following factors that demonstrate the existence of premeditation: the
use of a deadly weapon upon an unarmed victim, the particular crudty of the killing, declarations
by the defendant of an intent to kill, evidence of procurement of aweapon, preparations beforethe
killing for concealment of the crime, and calmness immediately after the killing. 1d.

Viewed in the light most favorable to the state, we believe that the evidence is sufficient to
support the defendant’ s conviction. Mario Newbernand Michael Simpson testified that while they
werewalking to Alameda Terracewith the victim and the defendant, the defendant pulled agunfrom
his jacket pocket and shot the victim in the back of the head. Nothing in the record indicates that
thevictimwasarmed at the time of the shooting, and the deceased vi ctim wasfound with both hands
in her pockets. Karen Mullins and Mario Newbern testified that on the day of the murder, the
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defendant threatened tokill thevictim. Additionally, thevictim’ smother testified that she overheard
the defendant threaten to kill thevictim threeweeksbeforethevictim’ sdeath. Finally, Mr. Newbern
and Mr. Simpson testified that the defendant instructed them to walk, not run, from the murder
scene. Taken inthe light most favorable to the state, this testimony reveals that the defendant was
cam immediately after the killing. The evidence presented at trial supports the defendant’s
conviction for first degree, premeditated murder.

In challenging the sufficiency of the evidence, the defendant emphasi zes inconsistenciesin
thewitnesses' testimony and evidence suggesting that Ms. Mullinswasthe perpetrator of the crime.
He contends that the proof shows that Ms. Mullins had amotive to kill the victim because she had
lent the victim money in the weeks preceding the crime, had disagreementswith the victim, and had
seen the victim with the defendant, whom she wasdating. He also arguesthat the evidence revedls
that Ms. Mullins had the opportunity to kill the victim. He points to Patrick Wells's testimony,
which he argues exonerates him and placesMs. M ullinswith the victim at the time of the shooting.
Although he acknowledgesthat at trial, Mr. Newbern denied telling Mr. Wellsthis, he maintainsthat
the jury could not reasonably believe Mr. Newbern because of his testimony that the defendant
forced him to commit robbery on the morning of the victim’ sdeath and that he attended aparty with
the defendant that afternoon. Additionally, he states that DeQuan Howse saw an individual in a
white coat with the victim at the time she was killed and that proof exists that Ms. Mullins was
wearing awhite coat on the night of the murder. Finally, he argues that Ms. Mullins' testimony is
of limited value because it isfilled with inconsistencies.

We note that the jury heard the evidence implicating Ms. Mullins yet determined that the
defendant committed the crime. As for the inconsistencies in the witnesses testimony, the
credibility and weight to be given to awitness' s testimony are issues to be resolved by the trier of
fact. See State v. Pappas, 754 SW.2d 620, 623 (Tenn. Crim. App. 1987). The jury heard the
inconsistencies and alternate theories raised by the defendant and decided to accredit the state's
theory of the offense. The evidenceis sufficient.

[I. ACCOMPLICE INSTRUCTION

Thedefendant contendsthat thetrial court should haveallowed thejuryto determinewhether
witnesses Karen Mullinsand Michael Simpson were accomplicesasamatter of fact. Hearguesthat
if the jury had found them to be accomplices, then no evidence existed to corroborate Mario
Newbern’s, Ms. Mullins', and Mr. Simpson’ saccounts of the offense or thedefendant’ sinvolvement
therein. The state contendsthat no evidence existsthat Ms. Mullinsor Mr. Simpson knowingly and
voluntarily united with the defendant to kill the victim. We hold that the trial court should have
instructed the jury to determine whether Ms. Mullins and Mr. Simpson were accomplices.
Nevertheless, we hold that thetrial court’ sfailureto do so isharmless error because of the existence
of corroborating evidence linking the defendant to the victim’s murder.

The defendant requested that the trial court instruct the jury that Karen Mullins, Mario
Newbern, and Michael Simpson were accomplices. He argued that evidence placed Mr. Newbern
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and Mr. Simpson at the scene at the time the victim was shot and that DeQuan Howse' s testimony
that he saw someone in a white jacket with the shooter at the time of the murder implicated Ms.
Mullins in the offense. The trial court refused to give the instruction as to Ms. Mullins and Mr.
Simpson ruling that a person’s mere presence @ the scene of a crime does not make him or her an
accomplice but that the accomplice must join in the crime voluntarily, knowingly, and with shared
intent. It found that “thereisn’t awhit of evidencefrom anybody that [Ms. Mullins] waseventhere.”
With regard to Mr. Simpson, it found that he “heard nothing, and thereis nothing to the contrary,
you know, saying that he was there and was in a position and could have heard, you know, is, you
know, not sufficient because histestimony ishedidn’t hear anything.” Thetrial court found that Mr.
Simpson was not an accomplice simply because he accompanied the defendant and the others to
Alameda Terrace.

Thetrid court gave the following accomplice instruction for Mr. Newbern:

An accomplice is a person who joins another person in
committing a crime. The accomplice must do so knowingly,
voluntarily, and sharing the intent of the other person in doing the
crime. Inthiscase, it isaquestion for you to determine whether the
witness, Mario Newbern, wasan accompliceinthisa leged crime. If
you find that awitness is an accomplice, then you must find that the
accomplice’s testimony is supported by other evidence. The
testimony of an accomplice by itself cannot convict the defendant.
Thisother evidence must independently lead to the conclusion that a
crimewas committed and that the defendant wasinvolvedinit. This
other supporting evidence must connect the defendant to the crime.
The supporting evidence may bedirect or circumstantial, and it need
not be sufficient by itself to justify a conviction. The supporting
evidenceis enough if it fairly and legitimately tends to connect the
defendant with the crime charge[d]. It isfor you, thejury, to decide
whether an accomplice’ stestimony hasbeen sufficiently supported by
the evidence.

It iswell settled in Tennessee that a conviction may not be based upon the uncorroborated
testimony of an accomplice. See State v. Bigbee, 885 S.W.2d 797, 803 (Tenn. 1994). An
accompliceisanindividua who knowingly, voluntarily, and with common intent participates with
the principal offender in the commission of an offense. State v. Lawson, 794 SW.2d 363, 369
(Tenn. Crim. App. 1990). Neither guilty knowledge nor participationin arelaed but diginct crime
Is sufficient to make a witness an accomplice. State v. Foster, 755 S\W.2d 846, 848 (Tenn. Crim.
App. 1988). “Mere presence at the scene of the crime does not make one an accomplice, nor does
themerefact that onewasindicted for the same offenseastheaccused.” Letner v. State, 512 S.W.2d
643, 647 (Tenn. Crim. App. 1974). On the other hand, generally, a common test is whether the
witness could have been indicted for the offense dong with the accused. Montsv. State, 214 Tenn.
171, 191-92, 379 SW.2d 34, 43 (1968); State v. Perkinson, 867 SW.2d 1, 7 (Tenn. Crim. App.
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1992). Finadly, beingan accessory after the fact does not make one an accomplice whose testimony
must be corroborated. Monts, 214 Tenn. at 192, 379 S.W.2d at 43; Pennington v. State, 478 S\W.2d
892, 897 (Tenn. Crim. App. 1971).

When it is clear and undisputed that the witness participated in the crime, the trial court
decides as a question of law whether he or sheis an accomplice. Perkinson, 867 SW.2d at 7. The
question becomes one of fact for the jury to decide when the facts are in dispute or susceptibleto
different inferences. 1d. In other words, when a witness denies involvement in the crime, the
question of whether he or sheisan accompliceisone of fact to be submitted to the jury with proper
instructions from the court on how to consider such testimony. Ripleyv. State, 189 Tenn. 681, 687,
227 S\W.2d 26, 28 (1950).

In the present case, the discussion concerning the defendant’ s request for the accomplice
instruction revealsthat thetrial court instructed the jury to determine whether Mr. Newbern was an
accomplice based upon his presence at the time the victim was shot, his overhearing the defendant
threaten to kill the victim shortly before the shooting, and his leaving with the defendant and the
others after hearing the threat. Viewing the evidencein the light most favorable to the defendant,
the same factors were present for Ms. Mullins. See, e.q., Perkinson, 867 S.W.2d at 7 (viewing the
evidence in the light most favorable to the defendant in determining whether the trial court should
have given an accomplice instruction). Ms. Mullins testified that she overheard the defendant
threaten to kill the victim at Ms. Wilson’ s apartment on the evening of thevictim’sdeath. DeQuan
Howse testified that a person in awhite coat was present when the victim was shot. Erica Howse
testified that five minutes after she heard agunshot, Ms. Mullins arrived at her apartment wearing
awhite, South Pole bomber jacket. Shonda Howse testified that ten to fifteen minutes after the
gunshot, Ms. Mullins cameto her door wearing awhite coa. On cross-examination, Mr. Newbern
admitted that Ms. Mullins was wearing a white jacket on the night of the murder. This testimony
suggests that Ms. Mullins was present when the victim was shot after having heard the defendant
threaten to kill the victim.

With regard to Mr. Simpson, he testified that he was present when the defendant shot the
victim. He denied hearing the defendant threaten the victim before leaving for Alameda Terrace but
explained that he was not paying attention to what the defendant was saying. Both Mr. Newbern and
Ms. Mullins testified that Mr. Simpson was present when the defendant made the threat. Ms.
Mullins testified that Mr. Simpson heard the threat and that if he denied hearing it, he would be
lying. Viewing this evidence in the light most favorable to the defendant, it suggests that shortly
before the shooting, Mr. Simpson heard the defendant threaten to kill the victim and then he
accompaniedthedefendant, thevictim, and Mr. Newbernto AlamedaTerrace. Thus, webelievethat
the trial court erred in finding that no evidence existed to place Ms. Mullins at the scene of the
murder or to show that Mr. Simpson overheard the defendant’ s threet to kill the victim.

Weturnto the question of whether overhearing thethreat tokill, then leaving with the person

making the threat and his intended victim, and presence at the time of the shooting creates ajury
question about whether the witness is an accomplice. In Pennington, this court faced afact pattern
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similar to that in the present case in addressing the defendants' contentions regarding accomplice
tesimony. Inthe case, the state’ switnesses Brendaand Robert Lawson wereinitially indicted with
the three defendants, but their cases were severed, and the L awsons were subsequently convicted of
involuntary manslaughter. Brenda Lawson testified that she was driving around with her husband
on theevening of themurder and that they eventudly picked up the three defendants withwhom they
continued to drive around and drink beer. At one point, one of the defendants obtained a shotgun.
At the direction of one of the defendants, Clifton Pennington, Ms. Lawson drove to the victim’'s
house. Clifton Pennington announced hisintention to rob the victim, and Mr. Lawson attempted to
dissuade him from committing the crime. Pennington threatened to beat the Lawsons and kill their
entire family if they said anything or tried to leave. During the robbery and murder of the victim,
the Lawsons and one of the unarmed defendants remained in the car. Afterward, the other two
defendantsreturned to the car and directed the Lawsonsto drive away. The Lawsonsspent the next
severa days with the defendants who forced the Lawsonsto take them out of state. Thiscourt held
that whether the Lawsons were accomplices was a matter for the jury. Pennington, 478 SW.2d at
898 (presuming that the trial court instructed the jury on accomplice testimony because the
defendants did not object to the jury charge nor include it in the bill of exceptions).

Similar to the witnesses in Pennington, if the evidenceisviewed in thelight most favorable
to the defendant, Mr. Newbern, Mr. Simpson, and Ms. Mullins knew of the defendant’ s intention
to kill the victim and yet remained with him. Making the inferences in the defendant’s favor, the
situation is even more suggestive of intent than that in Pennington where the alleged accomplices
waited in the car during the commission of the crime. In the present case, we believe that the
witnesses' leaving with the defendant and the intended victim after hearing the threat to kill creates
the inference that the witnesses shared the common intent to commit the crime. Evidence exists
fromwhichajury could infer that the witnessesin question assi sted the defendant in committing the
crime. For thisreason, thetrial court should have allowed thejury to determinewhether Ms. Mullins
and Mr. Simpson were accomplices as a matter of fact.

The defendant contends that he was harmed by thetrial court’ sfailure to give hisrequested
accomplice instruction because aside from the testimony of Mr. Newbern, Mr. Simpson, and Ms.
Mullins, no independent evidence implicates him in the victim's murder. To corroborate the
testimony of an accomplice,

there must be some fact testified to, entirely independent of the
accomplice’ stestimony, which, taken by itself, leadsto theinference,
not only that a crime has been committed, but also that the defendant
isimplicated init; and thisindependent corroborati vetestimony must
also include some fact establishing the defendant’s identity. This
corroborative evidence may be direct or entirely circumstantial, and
it need not be adequate, in and of itself, to support a conviction; it is
sufficient to meet the requirements of the rule if it fairly and
legitimately tends to connect the defendant with the commission of
the crime charged. It isnot necessary that the corroboration extend
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to every part of the accomplice’s evidence. The corroboration need
not be conclusive, but it is sufficient if this evidence, of itself, tends
to connect the defendant with the commission of the offense,
although the evidence be slight and entitled, when standing alone, to
but little consideration.

Hawkinsv. State, 4 Tenn. Crim. App. 121, 133, 469 S.W.2d 515, 520 (1971) (citations omitted).
The testimony of one accomplice may not corroborate the testimony of another accomplice. State
v. Allen, 976 SW.2d 661, 666 (Tenn. Crim. App. 1997). Whether an accomplice’'s testimony is
sufficiently corroborated is a matter entrusted to the jury. Stanley v. State, 189 Tenn. 110, 117-18,
222 S.\W.2d 384, 387 (1949).

Inthe present case, no physical evidence connectsthe defendant with thecrime. Asidefrom
the testimony of Mr. Newbern, Mr. Simpson, and Ms. Mullins, the only other testimony about the
offenseitself wasthat of DeQuan Howse. DeQuan Howsetestified that on the night of thevictim’s
death, he saw from his bedroom window awoman pleading for her lifewith afigurein awhite coat
and aman dressed all in black. He testified that the man in black shot the victim but that the man
did not look like the defendant, who was his cousin. Due to the unique circumstances of this case,
webelievethat thejury could not have determined that Mr. Newbern, Mr. Simpson, and Ms. Mullins
wereall accomplices. Mr. Simpson and Mr. Newbern testified that Ms. Mullinswas not there at the
time of the shooting. Thus, the jury could have found that Mr. Newbern and Mr. Simpson were
accomplices and that Ms. Mullins was not present when the victim was killed. Alternatively,
DeQuan Howsetestified that he saw two peoplewith thevictim. Thejury could have found that Ms.
Mullins was an accomplice and that either Mr. Newbern, Mr. Simpson, or the defendant were with
her at the scene. Any suggestion that Ms. Mullins was at the scene with Mr. Newbern and Mr.
Simpson is merely speculative under the evidence submitted.

Inlight of thetwo possibleversionsfor the commission of the crime, corroborating evidence
exists for al three witnesses. If the jury found that Mr. Newbern and Mr. Simpson were
accomplices, then Ms. Mullins' testimony that the defendant admitted the crimeto her corroborates
their testimony and ties the defendant to the murder. If the jury found Ms. Mullins to be an
accomplice, then the testimony of Mr. Newbern and Mr. Simpson corroborates her account and
identifies the defendant as the one who shot the victim. We conclude that although thetrial court
should have instructed the jury to determine whether Ms. Mullins and Mr. Simpson were
accomplices, the defendant was not harmed by thiserror dueto existing corroborative evidence. See
T.R.A.P. 36(b); Statev. Maddox, 957 SW.2d 547, 554 (Tenn. Crim. App. 1997) (noting that this
court hasanalyzed thefailureto instruct on accomplice testimony under theharmlesserror standard
foundin T.R.A.P. 36(b)); State v. Carpenter, 773 SW.2d 1, 12 (Tenn. Crim. App. 1989) (applying
a harmless error standard).
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1. MISTRIAL

Thedefendant contendsthat thetrial court should have suasponte granted amistrial after the
victim’'s mother testified that he had committed another murder. He argues that although it was
apparent from the jury-out hearing that the victim's mother would have trouble confining her
testimony to admissible matters, thetrial court permitted her to testify. He claimsthat her testimony
about this other crime poisoned the jurors minds thereby preventing them from reaching an
impartial verdict. He ingststhat the trial court’s curative ingruction following the testimony in
guestion was not sufficient to alleviate the prejudice to him. The state contends that no manifest
necessity existed for amistrial and that even if it had, the defendant invited any potential error by
telling the trial court that he was not moving for a mistrial. We agree with the state that the
defendant has failed to take steps reasonably available to him to obviate the error.

In ajury-out hearing, Delores Morris, the victim’s mother, testified that while waiting in a
car in front of astore, she overheard the defendant threaten thevictim'’ slife because the victim was
threatening to tell things the defendant had done. The trial court ruled that the statements of the
victim were admissible under the hearsay exceptions for excited utterances or for statements of a
then existing mental, emotional, or psychological state. It stated that it would give limiting
instructionsfor thejury to consider the victim’ s statements to show her state of mind but not for the
truth of the matter. Although it believed that the statements attributed to the defendant presented a
Rule 404(b), Tenn. R. Evid., issue, it ruled that what the witness overheard the defendant tell the
victim was admissible to show the defendant’ s motive and intent and was highly relevant to the
relationship between the parties. The court expressed concern over the state’ sability to control the
witness and emphasized that her testimony was to be limited to what she overheard.

Following the jury-out hearing, the state called several other witnesses before calling Ms.
Morris. Just before her testimony, the defendant asked thetrial court if they needed to speak to the
witness before she testified in order to control her. The court reminded the state that the witness's
testimony waslimited to what she overheard the defendant and the victim say intheincident in front
of the store. It instructed the state to use leading questions and the defense not to object to leading
on direct examination.

AsMs. Morris began her testimony on how she came to know the defendant, thetrial court
admonished her to answer the prosecutor’ s question without embellishment. The state asked Ms.
Morristo repeat for the jury what she had overheard the defendant say to the victim in front of the
store. Ms. Morrissaid, “ My daughter wastalking about telling on amurder thing on him about what
they had been in, she was accessory to amurder that he had did and—." The defendant objected, and
the court instructed the jury that the witness's answer was unresponsive and that it was not to
consider the answer for any reason.

Withthejury out, thetrial court instructed the witnessthat she could testify only to what she

had told them in her jury-out proffer. Ms. Morris agreed that she could limit her testimony to this
and not give additional details. Then, the following exchange occurred:
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[Defense Counsel]: Y our Honor, all the corrective measures aside,
you know, one more dlip from her and then we redly are into a
mistrial situation here. She just testified about him committing
another murder. | mean, | don’t think it isworth therisk. | ought to
be asking for it now, but, you know, | don’t think—we are going to go
on forward with it, but thisisan incrediblerisk, and | will just leave
it at that.

THE COURT: All right, so you are not asking for a mistrial at this
point?

[Defense Counsel]: I'm not asking for it at this point, Y our Honor,
but | don’t think she needs to be testifying.

Following this exchange, thetrial court limited the witness's testimony to what she overheard the
defendant say and prohibited her from testifying about what the victim said. The court then stated
that it was denying the defendant’ s motion for amistrial, although it believed the defendant did not
ask for amistrial given the limitations that it had placed on the victim’s testimony.

Thegrant or denid of amistrial iswithinthe sound discretion of thetrial court, and thiscourt
will not disturb that decision absent a finding of abuse of discretion. State v. Adkins, 786 S.W.2d
642, 644 (Tenn. 1990); Statev. Williams, 929 SW.2d 385, 388 (Tenn. Crim. App. 1996). A mistrial
will be declared in a criminal case only when thereis a“manifest necessity” requiring such action
by thetrial court. Statev. Millbrooks, 819 S.W.2d 441, 443 (Tenn. Crim. App. 1991). A manifest
necessity existswhen“nofeasiblealternativeto haltingthe proceedings’ exists. Statev. Knight, 616
S.W.2d 593, 596 (Tenn. Crim. App. 1981). The defendant shoulders the burden of establishing a
manifest necessity. State v. Seay, 945 S.W.2d 755, 764 (Tenn. Crim. App. 1996).

If amotionfor mistrid is not made contemporaneously, thentheissueiswaived absent plain
error. See T.R.A.P. 36(a); State v. Robinson, 971 S.W.2d 30, 42-43 (Tenn. Crim. App. 1997). In
this case, the defendant did not move for a mistrid but affirmatively stated that he wanted to
continue with the trial despite the witness's testimony regarding another murder. Thetrial court’s
subsequent denial of amistrial despite the lack of arequest suggests that any request for amistrial
on the part of the defendant may have been futile. Nevertheless, we do not fault the trial court for
failing to grant amistria suaspontein light of the defendant’ s affirmative assurance that he did not
want one. Wealso notethat thetrial courtimmediately instructed thejury to disregard thewitness's
statement and, at the close of the proof, instructed thejury that it “ must not consider for any purpose
any offer of evidence that was rgected, or any evidence that was stricken out by the Court; such
matter isto be treated as though you had never known it.” We believe failure to declare amistrial
under these circumstances does not constitute plain error. See Tenn. R. Crim. P. 52(b).
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Based upon the foregoing and the record as awhole, we affirm the judgment of conviction.

JOSEPH M. TIPTON, JUDGE
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