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ordered concurrent sentences of six years for the forgery and eleven months, twenty-nine days, for
the theft. No appeal was taken. Later, the petitioner filed a petition for post-conviction relief
alleging ineffective assistance of counsel. After ahearing, the post-conviction court denied rdief,
finding that the petitioner had failed to provethat his appointed counsel fell below therequired level
of competency. The judgment of the post-conviction court is affirmed.
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OPINION

On October 9, 2000, the petitioner was indicted for two counts of forgery, Class E fdonies,
and two counts of theft below $500, Class A misdemeanors. See Tenn. Code Ann. 88 39-14-103,
39-14-105, 39-14-114. Approximately three months later, the petitioner, as a career offender,
entered into a plea agreement which involved pleas of guilt to one count of forgery and one count
of theft. Thetria court ordered concurrent sentences of six years and eleven months, twenty-nine
days, respectively.

At the acceptance hearing, the parties stipulated that the state’s proof at trial would have
shown that the petitioner cashed acheck in theamount of $242.15 at Little’' sIGA grocery store. The
check, which was made payableto Little’ sand wasdrawn upon the account of Elizabeth Wood, was



returned with anotation that the account had been closed. Uponinvestigation, it wasdetermined that
the check was one of several which had been stolen from Ms. Wood.

On August 29, 2001, the petitioner filed apro se petition for post-conviction relief alleging
ineffective assistance of trial counsel. After the appointment of counsel, an amended petition was
filed alleging that trial counsel was ineffective for failing to file any pre-trial motions, failing to
properly advise the petitioner of hisrights and possible defenses, failing to properly communicate
with the petitioner, failing to investigate and pursue the petitioner’ s notice of alibi, and failing to
advise the petitioner of the sentencing consequences of his prior criminal record.

At the hearing, the petitioner testified that he did not meet with his appointed counsel until
the day that his casewas set for “review.” He claimed that on the sameday, “aman named [Ellery]
Ferrara,” who identified himself asa* stateinvestigator,” conveyed the pleaoffer by the state. The
petitioner contended that Ferraradid not advise him of hisconstitutional rights, discussthe elements
of the offenses, or inform him of the possible sentences. He testified that he signed the plea
agreement even though trid counsel had not conferred with him about the facts of the case or the
terms of the plea agreement. The petitioner claimed that in November of 2000, he had mailed a
notice of alibi to the offices of the district attorney and the public defender. Heinsisted that histrial
counsel never made him aware of sentencing enhancements and contended that he did not see the
discovery materid until after he had pled guilty. He stated that when he learned of the datesin the
discovery materid, which were different from the May 17 dateincluded in the indictment, he knew
that he could not have committed the crimes.

During cross-examination, the petitioner denied having admitted guilt in genera sessions
court, where he was not represented by counsel. While the petitioner acknowledged that he did not
mention his alibi claimto trial counsel, he did maintain that his notice of alibi wasin his“record”
and that his appointed counsel should have known that. The petitioner denied that histrial counsel
had advised him that the cashier who cashed the forged check could identify him.

Ellery Ferrara, aninvestigator with the district public defender’ s office, testified that he had
presented plea agreement offers to jail inmates awaiting trial on “quite afew occasions.” Ferrara,
who stated that he typically discussed only the facts of the case with those represented by the public
defender, contended that he did not ordinarily advise adefendant of hisrights or offer legal advice,
asthat was the duty of his attorney. Hetestified that while he may have conveyed the state’s plea
agreement offer to the petitioner in this case, he had no specific recollection of having done so.
Ferrara stated that if the petitioner had notified him of a possible aibi defense, he would have
investigated it.



The petitioner’ strial counsel, who was appointed to represent the petitioner in November of
2000, testified that he was unable to meet with him prior to his “review date”* because he was
incarcerated in west Tennessee. He stated that he had never seen the petitioner’ s notice of dibi,
explaining that because the notice was sent prior to hisappointment, it would have beenreturned by
his officeto the petitioner or the court. Trial counsel did recall reviewing the stat€ s notice of intent
regarding enhancement factors and discussing possi bl e sentencing ranges with the petitioner before
his plea. He stated that he explained the petitioner’ s constitutiona rights, the elements of the
offenses, and the applicabl e punishments. It washisrecollection that the petitioner fully understood
them. Accordingto trial counsel, the petitioner did not want to go to trial. Because the cashier who
had cashed the check could identify the petitioner, trial counsel did not encourage goingtotrial. He
recalled that the assistant district attorney general who had prosecuted the petitioner in genera
sessions court had informed him that the petitioner “ had basically confessed.” While conceding that
it was possible that Ellery Ferrara had conveyed the state' s plea offer to the petitioner, trial counsel
commented that it was unlikely that he had done so. He acknowledged that Ferrara sometimes
presented plea agreements to defendants who were in jail, but maintained that it would have been
unusual for him to have done so on areview date.

Trial counsel testified that the petitioner had never mentioned the possibility of an aibi
defense. It washisopinionthat the state’ s pleaagreement offer wasbeneficial becausethe petitioner
had committed the offenses while on parole for afelony and, had he been convicted of both counts
of forgery, faced mandatory consecutive sentencing. Counsel acknowledged that he did not
specifically discuss with the petitioner the discrepancy between the date of the offenseslisted in the
indictment and the dates contained in the state’s discovery. He recdled, however, that he had
previoudy noticed the discrepancy and clarified with the assistant district attorney general that the
datesin the discovery were incorrect due to atype of clerical error. Trial counsel remembered that
in February or March of 2001, hereceived correspondence from the petitioner, who claimed that his
prosecution was barred by the applicable statutes of limitations. Later, he spoke with amember of
the petitioner’ s family and informed him that the prosecution had been timely commenced.

Thetrid court made the following findings of fact:

1 The petitioner met with hisappointed counsel and counsel’ sinvestigator on January
5, 2001, the date his case was set for review; prior to that date the petitioner had been
incarcerated in the Department of Correction. Counsel and hisinvestigator advised
the petitioner of the charges against him and the petitioner was “well informed of dl
hisrights.”

2. The petitioner alleged that he had an alibi for February 17, 1997, and February 19,
2000, thedatesidentified in the state’ sdiscovery response. Thedatelisted in Counts
1 and 2 of theindictment isMay 17, 1997.

1This is presumably the date on which the trial court determined whether there would be a plea agreement or
whether the case should be set for trial.
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3. At the acceptance hearing, the trial court clearly explained that the petitioner was
pleading guilty to offenses committed on May 17, 1997. That datewasalso included
in the prosecution’ s rendition of thefacts.

4. The petitioner hasfailed to demonstrate that trial counsel wasdeficient for failingto
investigatean alibi defense. Neither of the datesfor which the petitioner now claims
an dibi isthe date of the offensesto which the petitioner pled guilty.

5. The video transcript of the acceptance hearing shows that the petitioner knowingly,
intelligently, and voluntarily waived his rights. The trial court questioned the
petitioner appropriately and the petitioner answered affirmatively to questions
regarding his understanding of the plea agreement. The trial court thoroughly
complied with Tennessee Rule of Civil Procedure 11.

6. Thepetitioner’ sallegation that trial counsel did not discussthe state’ s pleaoffer with
himisnot supported by therecord. Theundisputed evidenceisthat the petitioner did
not want to go to trial.

The post-conviction court held that trial counsel’s performance was wel within the range of
competency demanded of attorneysin criminal casesand that the petitioner had failed to demonsrate
prejudice as aresult of any claimed deficiencies in the representation.

In apost-conviction proceeding, the petitioner bearsthe burden of proving hisallegationsby
clear and convincing evidence. Tenn. Code Ann. 8 40-30-210(f). Claims of ineffective assistance
of counsel are regarded as mixed questions of law and fact. State v. Honeycutt, 54 S\W.3d 762,
766-67 (Tenn. 2001); State v. Burns, 6 SW.3d 453, 461 (Tenn. 1999). On appeal, the findings of
fact made by the trial court are conclusive and will not be disturbed unless the evidence contained
inthe record preponderates against them. Brooksv. State, 756 S.W.2d 288, 289 (Tenn. Crim. App.
1988). The burden is on the petitioner to show that the evidence preponderated against those
findings. Clenny v. State, 576 SW.2d 12, 14 (Tenn. Crim. App. 1978). The credibility of the
witnesses and theweight and val ue to be aff orded their testimony are questionsto be resol ved by the
trial court. Bates v. State, 973 SW.2d 615 (Tenn. Crim. App. 1997). When reviewing the
application of law to those factud findings, however, our review is de novo, and the tria court's
conclusions of law are given no presumption of correctness. Fieldsv. State, 40 S.W.3d 450, 457-58
(Tenn. 2001); see also State v. England, 19 S.W.3d 762, 766 (Tenn. 2000).

When a petitioner seeks post-conviction relief on the basis of ineffective assistance of
counsel, he must first establish that the services rendered or the advice given were below “therange
of competence demanded of attorneys in criminal cases.” Baxter v. Rose, 523 SW.2d 930, 936
(Tenn. 1975). Second, he must show that the deficiencies “actually had an adverse effect on the
defense.” Strickland v. Washington, 466 U.S. 668, 693 (1984). Should the pditioner fail to
establisheither factor, heisnot entitled to relief. Our supreme court described the standard of review
asfollows:




Because a petitioner must establish both prongs of thetest, afailureto prove
either deficiency or prgudice provides a sufficient basis to deny relief on the
ineffective assistance claim. Indeed, acourt need not address the componentsin any
particular order or even addressboth if the defendant makes an insufficient showing
of one component.

Goad v. State, 938 S.W.2d 363, 370 (Tenn. 1996). Asto guilty pleas, the petitioner must establish
areasonabl e probability that, but for theerrorsof hiscounsel, hewould not have entered the pleaand
would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 59 (1985).

On claims of ineffective assistance of counsel, the petitioner is not entitled to the benefit of
hindsight, may not second-guess a reasonably based trial strategy, and cannot criticize a sound, but
unsuccessful, tactical decision made during the course of the proceedings. Adkinsv. State, 911
S.W.2d 334, 347 (Tenn. Crim. App. 1994). Such deference to the tactical decisions of counsel,
however, applies only if the choices are made after adequate preparation for the case. Cooper v.
State, 847 SW.2d 521, 528 (Tenn. Crim. App. 1992).

Here, the petitioner appearsto maketwo separate arguments: (1) that appointed counsel was
ineffectivefor alowing aninvestigator to present the stat€ spleaagreement offer to him; and (2) that
hisguilty pleaswere not knowing and voluntary because of appointed counsel’ sfailureto advisehim
“of how hisprior record would affect hissentence.” The state contendsthat the petitioner hasfailed
to satisfy the prejudice prong of Strickland by showing that but for the alleged errors he would not
have pled guilty and would have insisted on going to trial.

In our view, the record supports the trial court’s denia of rdief. Initialy, the trial court
accredited the testimony of appointed counsel that he had reviewed the state’ s plea agreement offer
with the petitioner. At the acceptance hearing, the petitioner confirmed that he had discussed the
plea offer with his counsel, including such matters as his constitutional rights, the elements of the
offenses, the applicable ranges of punishment, the state’s notice of intent to seek enhanced
punishment, and the ramifications of hisstatusasacareer offender. The petitioner also testified that
his counsel informed him of the content of the plea-re ated documents and that he understood their
terms. That trial counsel’s investigator may also have been involved in the discussions does not
render counsel’ s performance deficient. Moreover, the petitioner hasfailed to allegeany prejudice
in this regard.

Likewise, therecord indicatesthat trial counsel thoroughly reviewed with the petitioner the
effect of hisprior convictions. The record supports counsel’ s claim that he informed the petitioner
of the possible punishmentsfor the offenses, including consecutive sentencing because the of fenses
were committed while the petitioner was on parole for afelony. The record also shows that at the
hearing, the petitioner acknowledged that he had reviewed with his counsel the state’ s enhancement
notice, which listed his nine prior felony convictions. He conceded that he had reviewed the
applicable sentencing ranges with his counsd and, after the trial court pointed out the possble
sentencing terms, offered no questions. The petitioner, who had extensive prior experiencewith the
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criminal justice system, was fully advised of all of his constitutional rights, the elements of the
offenses, and the possible ranges of punishment. The record supports the post-conviction court’s
finding that the pleas were intelligently, knowingly, and voluntarily entered.

Accordingly, the judgment is affirmed.

GARY R. WADE, PRESIDING JUDGE



