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OPINION
1. Evidenceat Trial
On Saturday morning, October 25, 1997, Kenneth Tramel went out to work in hisgarden and

noticed that histractor was missing. Thetractor'stire markswerevisible, and Mr. Tramel followed
thetracks down the hill from hisgarden to Short Mountain Highway. Thetracksturned right onthe



highway in the direction of Pea Ridge Road. Mr. Tramel reported the theft to the Cannon County
Sheriff's Department.

Two weeks later, Defendant and his wife, Amy Mears, were attending a funerd in
McMinnville, Tennessee. Around seven o’ clock p.m., Mrs. Mears received atelephone call from
her daughter, Eve Grizzle, informing her that either her house or her barn was on fire. Defendant
and Mrs. Mears hurried hometo find the barn entirely engulfed in flames. Asthefiremen pulled the
burning hay from the barn with apipe pole, atractor cameinto view. Fay Morris, thefire and arson
investigator for Cannon County, determined that the tractor matched the description of Mr. Tramel's
stolen tractor, and she asked Mr. Tramel to come out to Defendant's place to identify the tractor.

Mr. Tramel testified that the tractor in Defendant's barn was his. When he examined the
tractor, still partially covered with charred hay, Mr. Tramel discovered his tool box beneath the
tractor's seat. The muffler he had recently purchased for the tractor was in the back of a pick-up
truck also parked inthebarn. Mr. Tramel testified that Defendant walked over to him and said, "Mr.
Tramel, I'm sorry. | didn't know that was your tractor in the barn."

Ms. Morriswasalready at the barn when Defendant drove up. Together, they walked toward
the barn, and Ms. Morris asked if there was atractor in the barn. Defendant said there was but the
tractor did not belong to him. At first, Ms. Morris could only see the burning bales of hay which
were stacked four or five bales high. As the hay burned down, however, a tractor was revealed
behind the stacks. Ms. Morriswalked around the perimeter of the barn searching for tire marks or
openings in the fence but did not discover any evidence that might establish how the tractor got in
the barn. The gate next to the barn was padlocked, and Defendant told her he had the key. Ms.
Morris, too, heard Defendant tell Mr. Tramel that he did not know the tractor belonged to him.

Officer Barry Knox with the Cannon County Sheriff's Department also examined the fence
around the barn and found that none of the insulators or wires on the electric fence were disturbed.
Ms. Morrisjoined Officer Knox inthissecond inspectionof the property and discovered that the gate
was then unlocked. Defendant was not with them on this inspection tour. Both Ms. Morris and
Officer Knox noticed the silhouette of two men walking below the barn smoking a cigarette.

Defendant approached Ms. Morris and Officer Knox asthey sa in Officer Knox's patrol car
and told them he had found out how the tractor got into the barn. Defendant led them to the fence
on the lower side of the barn. Theinsulators on the fence were laying on the ground, and the fence,
although still hanging on the post, was loose. Defendant stepped on the fenceto illustrate how the
tractor might have fit through the opening. Both Ms. Morris and Officer Knox testified that the
fencewas in proper condition on their inspection ashort time prior to thisdiscovery.

Defendant called several witnesses to testify on his behalf. Joe Cuccia, a state arson
investigator, testified that he received calls from Mrs. Mears, Ms. Morris and the Cannon County
Sheriff's Department about the fire on Defendant's property. However, when Mr. Cucciaarrived on



the scene, the barn was already in the process of being cleaned up, and he could not perform an
investigation. Mr. Cucciasaid that he did not know what caused the fire.

Willie Jacobs had driven out to Defendant's place around one o0’ clock p.m. on the day the
barn burned. Mr. Jacobs broke horses for a living, and Defendant had asked him to look at his
Mustang horse. When Mr. Jacobs asked Defendant if he could sell him some hay, Defendant told
him he had plenty and showed him the hay stored in the barn. Mr. Jacobs did not see a tractor.
Defendant and Mr. Jacobs also discussed Defendant's attendance at the funeral that night.

Bobby Johnson, Defendant's neighbor, testified that he noticed Defendant's barn burning
around seven o’ clock p.m. Thebarnwasapproximately two hundred feet from Mr. Johnson’ shouse.
Mr. Johnson also saw a truck go up the road in front of Defendant's house as the barn burned.
Although he did not know who owned the truck, Mr. Johnson knew the vehicle was not the
Defendant's. On cross-examination, Mr. Johnson said that the truck did not have atrailer attached
toit.

Defendant testified that he and Mrs. Mears were at a funeral when the fire started around
seven o’ clock p.m. Defendant denied that he stole Mr. Tramel'stractor although he had heard of the
theft earlier in the week. Defendant had no idea how the tractor got in his barn or how the fire was
started because the barn was not wired for ectricity. Defendant said that he did not own atractor.
The morning after the fire, Defendant found tire marks on the road leading to the barn. The fence
in that area had been cut, and the wire was pushed back six or eight feet. At Defendant’ s request,
Deputy James Abbott with the Cannon County Sheriff’s Department examined the fence and tire
marks.

Defendant said that he recognized the burned tractor as Mr. Tramel’s because he had
previoudy seen the tractor on Mr. Tramel's property. However, Defendant denied that he told Ms.
Morristhat the tractor was not his or that he apologized to Mr. Tramel when Mr. Tramel arrived at
the barn.

On the basis of this evidence, the jury found Defendant guilty of theft of property.
2. Hearing on Defendant's Motion for New Trial

In hismotion for anew trial, Defendant alleged that he was denied afair trial because of the
ineffective assistance of his counsel in the preparation and investigation of the case including the
development of all available defenses. Specifically, Defendant contended that his counsel failed to
(2) interview Willie Jacobsand Brent Williamsuntil theday of trial; (2) call Amy Mearsasawitness
to verify Defendant's aibi on the night of the fire and provide information about potential suspects
in the theft of Mr. Tramel's tractor and the instigation of the fire; (3) call his stepdaughter, Eve
Grizzle, as awitness to testify that the tractor was not in the barn on the afternoon of the fire; and
(4) cal Lillian Taylor to verify that Defendant was not at the barn when thefire started and provide
information as to additional suspects.



At the hearing, Amy Mearstestified that she and Defendant were separated at the timeof the
trial and she was staying in Texas for health reasons. Although Mrs. Mears informed Defendant's
counsel that she had information, she was not called as a witness. Mrs. Mears said that she saw
Floyd Young, aso known as Carl Allen Y oung, and Ben Taylor, walking up Pea Ridge Road in
brown coverallsthe night of thefire. Mrs. Mears said that Carl Allen's father, Jeff Y oung, "hated"
Defendant, and Mr. Young' s girlfriend, Marilyn, was aso near the house on the night of the fire.
After thefire, Mrs. Mears said that shefound acigarette lighter by the barn, but counsel told her the
lighter was not relevant. The day after thefire, Mrs. Mearsand Mrs. Taylor followed thetiretracks
discovered by Defendant back into the woods and found a spot where the tractor may have been
parked before it was placed in the barn. Mrs. Mears discovered agummie bear candy wrapper and
aBudweiser light beer cannear the site, and Carl Allen Y oung was known to eat that type of candy
and drink Budweiser beer.

After the fire, Mrs. Mears and Defendant recorded several telephone conversations with
various people including Lillian Taylor and Deputy Abbott, and Mrs. Mears gave the tapes to
Defendant's counsel. Mrs. Mearsalso said that several people had been to see them the day of the
fire. Her daughter, Eve Grizzle, wanted to borrow a kerosene heater that was stored in the barn, and
Mrs. Grizzle said the tractor was not in the barn when she retrieved the heater. Brent Williams had
stopped by aswell as her son-in-law, Larry Grizzle. None of these people were called as witnesses.
Mrs. Mears sad that the reason Defendant’ s counse did not want to call Mrs. Taylor to the stand
was because she was crazy, but Mrs. Mears denied that Mrs. Taylor was mentally unbalanced. On
cross-examination, Mrs. Mears admitted that she did not know that Mrs. Taylor had given a
statement to the policein which Mrs. Taylor said she did not see or hear anything on the day of the
fire.

Defendant testified that his counsel called him about once a month. Defendant told his
counsel that Mrs. Taylor told Defendant that Ben Taylor and Carl Allen Y oung stole the tractor
because she saw them driving the tractor on theday it disappeared. Mrs. Taylor also sad that she
saw the two boys come out of the barn on the night of the fire. However, Defendant's counsel said
that Mrs. Taylor would hurt Defendant’ s caseif shetestified, and he did not want to call Mrs. Taylor
as a witness. Defendant's counsel did not seem interested in the feud between Jeff Young and
Defendant. Defendant called Willie Jacobs periodically to seeif his counsel had talked to him, and
Mr. Jacobsaways said that he had not heard from Defendant’ scounsel. Counsel told Defendant that
Brent Williams' testimony would not be helpful, and Robert Bogle could only testify that he saw two
boys walking down the road on the night of thefire. Asfar as Defendant knew, his counsel had not
interviewed either Ben Taylor or Carl Allen Y oung. Larry Grizzle had been subpoenaed, but he was
not at thetrial. Defendant said he did not ask his counsel to use Eve Grizzle as awitness & trial.

Eve Grizzletestified that she visited Defendant's house on the afternoon of the fire between
one o' clock p.m. and four or five 0’ clock p.m. although she did not say exactly when she had been
inthebarn. Mrs. Grizzle said she went into the barn to retrieve akerosene heater and did not notice
atractor. Mrs. Grizzletold Defendant's counsel that she would be willingto testify, but she was not
called as awitness.



Defendant's counsel testified that he had severd meetings with Defendant and his family
members over the course of the trial's preparation. After he was retained, counsel met with the
district attorney and the sheriff's department to review their files. Based upon this review, counsel
determined that the only available defense rested on proving that someone else had put the tractor
in the barn. He and Defendant discussed several withesses who might be able to testify that the
tractor was not in the barn that afternoon. Defendant only mentioned Brent Williams and Willie
Jacobs, and Brent Williams said that hedid not notice whether or not the tractor wasin the barn that

day.

Counsel testified that heinterviewed Mrs. Taylor by telephone, but Mrs. Taylor said that she
had not seen anyone at the barn. When he told Defendant and Mrs. Mears that Mrs. Taylor could
not testify asthey wished, Mrs. Mearstold him that Mrs. Taylor had beeninamental institution. At
Defendant'srequest, counsel subpoenaed Mrs. Taylor anyway. Despitenumerousconversationswith
the family, no one mentioned that Mrs. Grizzle could testify that she had not seen the tractor on the
afternoon of thefire. Had he known, counsd said that he would have called her as a witness.

During trial preparation, counsel said that both Brent Williams and Willie Jacobs could not be
located. Defendant kept assuring him he could find the men so counsel did not hire an investigator.
Eventually the witnesses were contacted just prior to the trial. Neither Defendant nor counsel
thought it was necessary to subpoena Mrs. Mears who was living in Texas at thetime of thetrial.
No one contested the fact that Defendant was at afuneral when the fire started, and Mrs. Mears had
no personal knowledge of how the fire started or who stolethe tractor. Counsel did not remember
Mrs. Mears mentioning thediscovery of acigarettelighter, but hedid discussthetiretrackswith her.
Counsel reviewed the taped conversation between Defendant and Deputy Abbott as they examined
the tracks and cut wire, but the tape consisted mostly of Defendant talking and Deputy Abbot
walking around. Incounsel'sview, Defendant wasin the best position to testify about thetiretracks
he discovered.

At the conclusion of the hearing, thetrial court concluded that counsel was deficient for not
interviewing witnesses Willie Jacobs and Brent Williams concerningtheir potential testimony prior
to trial. However, the trial court found that Defendant had not shown he was prejudiced by this
deficiency. Inregard to counsd’sfailureto cal Mrs. Grizzle as awitness or interview her prior to
trial, thetrial court accredited the testimony of counsel that none of the family members, including
Defendant, had informed him that Mrs. Grizzle could testify that the tractor was not in the barn on
the afternoon of thefire. Finally, on all other claims, thetrial court found that Defendant had failed
to establishthat hiscounsel’ s performance wasineffective and denied Defendant’ smotion for anew
trial.

3. Standard of Review
We note at the outset that claims concerning the ineffective assistance of counsel at trial are

best raised in a post-conviction proceeding rather than on direct appeal in order to provide the
defendant with the opportunity to present hisissuesin an evidentiary hearing. Sate v. Honeycluitt,
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54 SW.3d 762, 766 (Tenn. 2001); Thompson v. Sate, 958 S.W.2d 156 (Tenn. Crim. App. 1997).
However, in thisinstance, Defendant had ample opportunity to present his issues and witnesses to
the trial court.

We review the effectiveness of counsd under the standards enunciated in Strickland v.
Washington, 466 U.S. 668, 693, 104 S.Ct. 2052, 80 L. Ed. 2d 674 (1974) and Baxter v. Rose, 523
S.W.2d 930, 936 (Tenn. 1975). The Sixth Amendment to the United States Constitution and Article
I, 8 9 of the Tennessee Constitution guarantee an accused the right to representation by counsel.
Satev. Burns, 6 S\W.3d 453, 461 (Tenn. 1999). In assessing counsel’s effectiveness, we look to
seefirst whether counsel’ s performance at trial was *within the range of competence demanded of
attorneys in crimina cases,” and, secondly, whether the defendant was adversely affected by
counsel’ salleged deficient performance. Baxter, 523 S.W.2d a 936; Strickland, 466 U.S. a 693, 104
S.Ct. 2052 at 2064. In order to establish prejudice, the petitioner must show that there is a
reasonabl e probability that the outcome of the proceedings would have been different but for the
ineffective assistance of counsel. Strickland, 466 U.S. & 694, 104 S.Ct. at 2068. “A reasonable
probability isaprobability sufficient to undermine confidencein theoutcome.” I1d.; seealso Henley
v. Sate, 960 S.W.2d 572, 579 (Tenn. 1997), cert. denied 525 U.S. 830, 142 L. Ed. 2d 64, 119 S. Ct.
82 (1998); Goad v. Sate, 938 S.W.2d 363, 370 (Tenn. 1996).

Because the trial court determined that Defendant’'s counsel was deficient for not
interviewing two of the witnesses until the day of trial, Defendant arguesinitially that the burden of
proving that he was not prejudiced by counsel’ s performance should shift to the State. However,
both the Strickland court and our courts have held that a defendant must satisfy both prongs of the
Strickland test before he or she may prevail on a claim of ineffective assistance of counsd.
Strickland, 466 U.S. at 694, 104 S. Ct. at 2068; Henley, 960 SW.2d at 579; Goad, 938 S.W.2d at
370. In addressing the two components of a claim of ineffective assistance, the Strickland court
observed that “[u] nless adefendant makes both showings[of deficiency and prejudice], it cannot be
saidthat theconviction. . . resulted from abreakdown inthe adversary processthat renderstheresult
unreliable.” Srickland, 466 U.S. at 694, 104 S. Ct. at 2068. Because the petitioner must establish
both deficient conduct and prejudice, relief will be denied if the petitioner fails to prove either
component. Goad, 938 S.W.2d at 370.

Thetrial court’ s findings of fact underlying a claim of ineffective assistance of counsel are
reviewed de novo with a presumption that the findings are correct unless the preponderance of the
evidence establishes otherwise. Fields v. Sate, 40 SW.3d 450, 458 (Tenn. 2001). Therefore, this
Court may not re-weigh or re-eval uate thesefindings nor substitute our inferencesfor that of thetrial
judge unlessthe evidencein therecord preponderates agai nst those findings. Honeycutt, 54 SW.3d
at 763. Questions concerning the credibility of witnesses and the weight and value given their
testimony is resolved by the trial court, not this Court. State v. Burns, 6 SW.3d 453, 461 (Tenn.
1999). However, the application of thelaw to the court’ sfactual findings, such aswhether counsel’s
conduct was deficient or whether the petitioner was prejudiced, is reviewed de novo with no
presumption of correctness. |d.



In reviewing counsel’ s performance, the distortions of hindsight must be avoided, and this
Court will not second-guess counsel’ s decisions regarding trial strategies and tactics. Hellard v.
Sate, 629 SW.2d 4, 9 (Tenn. 1982). A particular act or omission by counsel will not be considered
unreasonable simply because the strategy was unsuccessful. Srickland, 466 U.S. at 689, 104 S. Ct.
at 2065. Rather, counsel’s alleged errors should be judged from the point of time from which they
were made in light of all the facts and circumstances at that time, and from the perspective of
counsel. 1d., 466 U.S. at 690, 104 S. Ct. at 2066.

4. |neffective Assistance of Counsel

Defendant alleges that his counsel failed to adequately investigate the case or present
aternative defenses, and his argument is reflected primarily by counsel’s failure to call certain
witnesses to testify at trial. Defendant must produce those witnesses at the evidentiary hearingin
order to establish that “ (a) amaterid witness existed and the witnesscoul d have been discovered but
for counsel’ s neglect in hisinvestigation of the case, (b) a known witness was not interviewed, ()
the failure to discover or interview a witness inured to his prgudice, or (d) the failure to have a
known witness present or call the witness to the stand resulted in the denial of critical evidence
whichinured tothe prejudice of the[defendant].” Black v. Sate, 794 SW.2d 752, 757 (Tenn. Crim.
App. 1990). Mere speculation asto what the witnesswould have said if cdled isnot sufficient. 1d.
Unless the defendant produces a maerial witness who could have been found by reasongble
investigation and would have testified favorably on the defendant’ s behalf, the defendant hasfailed
to establish prejudice. 1d. at 758.

Defendant argues that his wife, Amy Mears, would have been able to provide an dibi for
Defendant at the time the fire started. However, as pointed out by Defendant’ s counsel, neither the
origin of the fire nor Defendant’ s whereabouts when the fire started was at issue. Defendant was
arrested for theft of property, not arson, and Mrs. Mears did not know anything about the stolen
tractor. Mrs. Mears did corroborate Defendant’ s testimony that he discovered a broken fence and
tiretracks after thefire. Counsel responded that he felt Defendant wasin the best position to testify
and Defendant did testify about these discoveries. Mrs. Mears' testimony concerning these issues
was merely cumulative.

Mrs. Mears said that she and Defendant made severa tape recordings of conversationswith
various peopl e after the fire which she gave to Defendant’ s counsel. Counsel talked with everyone
on Mrs. Mears slist but found, for example, that the tape of Defendant’ s conversation with Deputy
Abbott provided little useful information. Mrs. Mears said that counsel did not think her discovery
of acigarette lighter behind the barn of any significance while counsel said he did not remember
Mrs. Mearstelling him that she found such an item.

According to Mrs. Mears, shesaw Carl Allen Y oung and Ben Taylor on the road near the
barn as she and Defendant drove home in response to Mrs. Grizzle's call about the fire although
Defendant does not mention seeing the boysin histestimony. Carl Allen’ sfather, Jeff Y oung, and
the Defendant had a long history of animosities. Moreover, Mrs. Mears discovery of a candy
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wrapper and Budweiser light beer can near the spot where she said the tractor was hidden indicated
that Carl Allen wasinvolved in the theft of the tractor. Counsel discussed these potential suspects
with Defendant and concluded that the boys' testimony would not be helpful to Defendant. 1t was
felt that they would simply deny being anywhere near the fire, and no one else could corroborate
Mrs. Mears theory.

Counsel testified that Mrs. Mears was separated from Defendant and living in Texas at the
time of the trial, and he and Defendant had discussed whether she should return to Tennessee to
testify. Counsel and Defendant both decided it was not necessary to subpoenaMrs. Mears. No one
contested Defendant’ salibi for thefire, and Mrs. Mearsdid not have personal knowledge of thefire
or theft.

The evidence in the record does not preponderate against the trial court’s finding that
Defendant’ s counsel was not deficient for deciding not to call Mrs. Mearsto testify at Defendant’s
trial. Defendant is not entitled to relief on thisissue.

Eve Grizzletestified that she told Defendant’ s counsel that shewasin Defendant’ s barn on
the afternoon of thefire and did not seethetractor. Counsel testified that he talked with Defendant
and various family members on numerous occasions, and no one mentioned that Mrs. Grizzle had
been on the farm that day. At the conclusion of the hearing, the trial court accredited counsel’s
testimony and discredited Mrs. Grizzle's. The evidencein the record does not preponderate against
thisfinding, and Defendant is not entitled to relief on thisissue.

BothMrs. Mearsand Defendant testified that Lillian Taylor told them that shesaw Carl Allen
Y oung and Ben Taylor driving Mr. Tramel’ stractor on the day it was stolen and d so saw the boys
at thebarn onthenight it burned. On cross-examination, however, Mrs. Mearsadmitted that shedid
not know that Mrs. Taylor had told the police investigating the fire that she had not seen or heard
anythingthat night. Mrs. Taylor also told Defendant’ s counsel in atelephone interview that she did
not know anything about the theft or the fire. Based on these statements, counsd decided that Mrs.
Taylor could provide no useful information at trial. Moreimportant, Mrs. Taylor did not testify at
the hearing, and we will not speculate as to what Mrs. Taylor might have said or whether her
testimony would have been favorable to Defendant. See Black v. State, 794 SW.2d 752 (Tenn.
Crim. App. 1990). Defendant hasfailed to meet his burden of proof and is not entitled to relief on
thisissue.

Defendant told his counsel that both Mr. Williams and Mr. Jacobs could testify that the
tractor was not in the barn in the hours immediately preceding the fire. Defendant testified that he
checked with Willie Jacobs periodically to see if his counsel had contacted him, and Mr. Jacobs
awayssaid that he had not heard from Defendant’ scounsel. Defendant’ scounsel, on the other hand,
said that Mr. Jacobs and Mr. Williams had moved from Cannon County beforethe trial. Because
Defendant assured him that he could find the two witnesses, counsel did not hire an investigator.
Mr. Williams and Mr. Jacobs were not located until immediately prior to trial so counsel did not
have the opportunity to discusstheir potential testimony until the day of trial. At that time, counsel
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determined that Mr. Williams could not verify that the tractor was not in the barn on the afternoon
of the fire, and he decided not to call him as awitness. The trial court concluded that counsel’s
performance was deficient in not interviewing these witnesses prior to trial, but that Defendant had
failed to show he was prgjudiced. The record does not indicate that Mr. Williams could have
provided any exculpatory testimony. The evidencein the record does not preponderate against the
trial court’s finding of any prejudice to Defendant.

Finally, Defendant alleges that his counsel failed to pursue all available defenses although
Defendant doesnot suggest what these defenses might be. Eventhough Defendant repeatedly denied
hewas at home when thefire started, for example, he did not offer any explanation of where he was
the day the tractor was stolen. Instead, Defendant’ s attention appeared to be focused solely on the
fire. Theevidencein therecord does not compel oneto concludethat the person who started thefire
wasthe person who stol ethetractor as Defendant might suggest. Infact, thereisnoevidencetorule
out the possibility that the fire was started by natural causes. Based on the information available,
counsel’s decision as a matter of trial strategy to prove that the tractor was not on Defendant’s
property prior to the fireis reasonable. The jury, however, obviously accredited Ms. Morris and
Officer Knox’s testimony that there were no tractor tire marks or broken fences surrounding the
burning barn, and Ms. Morris' statement that Defendant knew there was atractor inthe barn that did
not belong to him. Thefailure of aparticular trid strategy does not necessarily indicate that the
strategy wasill-advised. The evidence in the record does not preponderate against thetrial court’s
finding that counsel was not deficient in his choice of defenses. Defendant is not entitled to relief
on thisissue.

CONCLUSION

After acareful review of the record, we affirm the judgment of thetrial court.

THOMAST. WOODALL, JUDGE



