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OPINION

On September 14, 1999, Angela McCormick, the victim of the attempted robbery and one
of the attempted second degree murders, was the clerk on duty at the Pit Stop North convenience
market in McMinnville. At 9:00 p.m., she closed the store, locked the doors, and walked to her car.
After starting her car and turning on the headlights, the victim observed an individual standing on
an embankment behind the store. He was black, wore awhite shirt, and held along gun at his side.



As she attempted to drive away, her car “died” and the perpetrator fired ashot into her car. Bullet
fragmentsstruck her shoulder and afinger. Unableto re-start her car, the victim left her vehicle and
ran towards a truck where Tim Y oung was using a pay telephone. Y oung drove the victim away
from the market and located a police officer. After she was taken to the hospital, doctors removed
thebullet fragment from the victim’ sshoulder. Later, additional surgery wasrequired to removethe
fragment from her finger. Pieces of glass from the windshield were embedded in her head. Ms.
McCormick described her assailant as “kind of a bigger person,” but was unable to make an
identification.

While preparing to use the pay telephone, Y oung had seen a“figure” on an embankment at
the edge of the parking lot tracking the victim’s movementsto her car. He had observed thevictim
enter her car before the assailant fil ed alarge caliber rifle that sounded asthough the “whole parking
lot [had] exploded.” When he saw the victim emerge from her car, fall, and run towards histruck,
Y oung heard her say that she had been shot in the head and needed hishelp. Asshegot inthetruck,
the perpetrator fired asecond shot in their direction and, as Y oung drove away, he heard athird shot.
Y oung then saw a police cruiser in traffic and obtained assistancefor thevictim. Y oung, thevictim
of the second attempted second degree murder charge, was unable to identify the shooter.

McMinnville Police Department Detective Marty Cantrell, who investigated the crimes,
observed bullet damage to the victim's car and to ashort brick wall bordering the parking lot. He
collected an unfired round found behind the wall, as well as casings from two spent 7.62 x 39mm
rounds of ammunition. A summary of his testimony a trial is as follows:*

Detective Cantrell . . . testified that he had received information that . . .
Hernaldo Caberra. . . at Westside A partments had threatened someindividuals. [He]
...wentto...103A Westside Apartments and inquired about [Caberra). Jessica,
[Caberra ] girlfriend, stated that [Caberra] was in the bed, but gave Detective. . .
Cantrell consent to search the apartment. While doing so, a 7.62x39mm unfired
cartridge was found. [The detective] then cleared the apartment of the four (4)
individuas who were there. [He] testified that upon finding the cartridge, [the
defendant] stated “that’s mine”. . . . [Detective Cantrell] then mirandized [the
sixteen-year-old defendant], but never called a parent . . . . [The defendant] . . .
directed [him] to where the weapon had been acquired through contact with T.J.
Horn.

At trial, Detective Cantrell provided an audiotaped statement and a signed, handwritten statement
by the defendant confessing to the crimes. Neither of the statements are in the record.

Detective Barry Powers, who was present when Detective Cantrell interviewedthe defendant,

1Because the audiotape recording of his direct testimony was lost prior to transcription, it does not appear in
therecord. Pursuantto Tennessee Rule of Appellate Procedure 24(c), the parties submitted a statement of the evidence
he provided at trial.
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testified that the defendant “appeared to be indifferent, and at times even proud of what he had
done.” Whileinitially suspecting that the defendant’ s brother had committed the crimes, Detective
Powers recalled that the defendant admitted firing shots at both the victim and Y oung, explaining
that his mask had falen and he was afraid tha they would be able to identify him.

CaberraTorres, the defendant’ seighteen-year-old brother, testified that he overheard athird
brother, Hernaldo Caberra, tell their mother that he was going to testify that he had committed the
shooting. It was his opinion that Caberra was a bad influence on the defendant.

The statement of the evidence included a summary of the testimony of three defense
witnesses whose audiotaped testimony was | ost:

Ms. Elizabeth Diaz, an employee of Department of Children’s Services, . . .
stated she was called to act as an interpreter, and that while at Warren County Jail,
she overheard the [d]efendant . . . speaking in Spanish with his brother, [c]o-
[d]efendant Hernaldo Caberra. Ms. Diaz testified that she recalled hearing . . .
[Hernaldo] Caberratelling his younger brother to take the blame.

Hernaldo Caberra[,] . . . through an interpreter, . . . admitted being the older brother
of the [d]efendant; admitted living in various locations, including Puerto Rico;
admitted having been charged and convicted of [bjurglary and [t]heft for stealing
computers from a school in Puerto Rico[;] and admitted being on the scene of the
alleged attempted robbery. He denied carrying the weapon to the scene. ... When
asked if he had fired the weapon, after consulting with hisattorney, he [iJnvoked his
[F]ifth [A]mendment privilege against self-incrimination to this question and Al
others.

Ms. Haomi Torres, defendant’s mother testified that her son, Hernaldo
Caberra, had intended to take the blame for the shooting.

The defendant, who was born in Puerto Rico, had lived with his family in Warren County
for eight or nine years. When hewasin the sixth grade, he returned to Puerto Rico with his mother
and siblingsin order to provide care for ardative there. Two yearslater, in the winter of 1999, the
defendant and his brothers returned to Warren County, where he obtained employment at U.S.A.
Auto Sales. His father also worked there. By the summer of 1999, his half-brother, Hernaldo
Caberra, had moved into the residence the defendant shared with his parents. The defendant
contended that the gun used in the shooting belonged to Caberra and, with twenty rounds of
ammunition, had been purchased on credit from a friend named “T.J.”

At trial, the defendant testified that at approximately 5:00 on the afternoon of the shooting,
heand Caberrawent to an apartment shared by “ Jessicaand Melissa.” After oneof thegirlssaid that
she needed money, the defendant suggested that they rob a gas station. He claimed that Caberra
retrieved the gun, which was stored in a dumpster near the apartments. While the defendant
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acknowledged that he had carried the gun to the convenience market, he claimed that he had done
so pursuant to his older brother’s instructions. He contended that Hernaldo Caberra, who was
dressed in awhitet-shirt and blue jeans, loaded the gun, ran towards the victim, and ordered her to
“give [him] the money.” The defendant insisted that Caberrafired at the woman and then fired a
second shot. Hetestified that hisolder brother arrived at the apartment complex only seconds after
he did and then handed him the gun. The defendant acknowledged that he disposed of the weapon
in some bushes nearby. He contended that Caberra asked him to “take the blame” for the shooting
becausehewasyounger and “wouldn’t getintrouble.” The defendant maintained that hisolder half-
brother coached him on the details of the crimes. He insisted that his confession to police was not
true.

The defendant conceded that he daimed to police that the unspent cartridges were his,
explaining that he had done so because Jessica, Melissa, and Caberragave aninstructionin Spanish
for him to do so. He agreed that he led police to where the gun was hidden in the bushes and
admitted being responsiblefor the shooting. During cross-examination, the defendant stated that he
decided to recant his confession when he realized that he was “goingto jail for something that [he]
didn't do.”

I
Initially, the defendant argues that the evidence was insufficient to support his convictions
for the attempted especially aggravated robbery of Angda McCormick and the attempted second
degreemurder of Tim Young. Hearguesthat thereisno evidencethat Ms. McCormick suffered the
requisite “serious bodily injury” or that any of the shooting was directed toward Young. The
defendant does not challenge thesufficiency of the evidencefor the attempted second degree murder
of Ms. McCormick.

On appeal, of course, the state is entitled to the strongest | egitimate view of the evidenceand
all reasonable inferenceswhich might be dravn therefrom. Statev. Cabbage, 571 S.W.2d 832, 835
(Tenn. 1978). The credibility of the witnesses, the weight to be given their testimony, and the
reconciliation of conflictsin the proof are matters entrusted to the jury asthetrier of fact. Byrgev.
State, 575 SW.2d 292, 295 (Tenn. Crim. App. 1978). When the sufficiency of the evidence is
challenged, therelevant questioniswhether, after reviewing the evidencein thelight most favorable
to the state, any rational trier of fact could have found the essential elements of the crime beyond a
reasonable doubt. Tenn. R. App. P. 13(e); State v. Williams, 657 S.W.2d 405, 410 (Tenn. 1983).
Questions concerning the credibility of the witnesses, the weight and value of the evidence, aswell
asall factual issuesraised by theevidence areresolved by thetrier of fact. Liakasv. State, 199 Tenn.
298, 286 S.\W.2d 856, 859 (1956). Because a verdict of guilt against a defendant removes the
presumption of innocence and raisesa presumption of guilt, the convicted criminal defendant bears
the burden of showing that the evidence waslegally insufficient to sustain aguilty verdict. Statev.
Evans, 838 S.W.2d 185, 191 (Tenn. 1992).

Robbery is “the intentional or knowing theft of property from the person of another by
violence or putting the person in fear.” Tenn. Code Ann. § 39-13-401(a). A robbery becomes
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especidly aggravated when it isaccomplished with a deadly weapon and the victim suffers serious
bodily injury. Tenn. Code Ann. 8 39-13-403(a). “Seriousbodily injury” isdefined as bodily injury
which involves a substantial risk of death, protracted unconsciousness, extreme physical pain,
protracted or obviousdisfigurement, or protracted |oss or substantial impairment of afunction of a
bodily member, organ or mental faculty. Tenn. Code Ann. 8 39-11-106(a)(34). “A person commits
criminal attempt who, acting with thekind of culpability otherwiserequired for the offense. . . [a]cts
with intent to complete acourse of action or cause aresult that would constitute the offense, under
the circumstances surrounding the conduct as the person believes them to be, and the conduct
constitutes a substantial step toward the commission of the offense.” Tenn. Code Ann. § 39-12-
101(a)(3).

AngelaMcCormick testified that she sustained bullet wounds to her shoulder and her right
index finger as a result of the shooting. The bullet fragment that entered her shoulder had to be
surgicaly removed. Ms. McCormick was hospitalized overnight for her injuries. Although her
finger was swollen, doctors did not discover until later, when an x-ray was performed, that a bullet
fragment had lodged there. Surgery was required to remove the fragment from the finger. In our
view, the evidence was sufficient for a reasonable jury to find that the Ms. McCormick suffered
“serious bodily injury.” See Statev. Richard T. Smiley, No. 03C01-9707-CR-00305 (Tenn. Crim.
App., at Knoxville, Oct. 6, 1998) (holding that evidence was sufficient to support a finding of
“serious bodily injury” where injury to victim’s finger severed an artery and required surgery to
repair).

Second degree murder is a “knowing killing of another.” Tenn. Code Ann. § 39-13-
210(a)(1). “A person acts knowingly with respect to a result of the person’s conduct when the
person isaware that the conduct is reasonably certainto cause theresult[.]” Tenn. Code Ann. § 39-
11-106(a)(20). Tim Y oung testified that two shots werefired in his direction — one as the victim
started for histruck and another as he attempted to drive from the convenience market parking lot.
When the defendant confessed to police, he stated that he had fired upon both the victim and Y oung
and that he had done so out of fear that they would be able to identify him. At trial, he attributed
those same motives to his older half-brother, claiming that Hernaldo Caberrawas the assailant. In
our view, the evidence was sufficient to support afinding that the defendant attempted a knowing
killing of Tim Y oung.

[l
Next, the defendant asserts that the trial court erred by failing to suppress his pre-trial
statementsto police. Prior totrial, the defendant filed amotion seeking suppression on the grounds
that the statementswereinvoluntary. Becausethe court reporter was unableto locate the audiotapes
of the hearing conducted by the trial court, no transcript has been included in the record. Nor does
the record contain any of the defendant’s pre-trid statements. The state asserts that the record is
inadequate for review and the defendant has, therefore, waived the issue.

Initidly, itisunfortunate that audiotapesof certain of the pre-trial and trial proceedingswere
lost. Nevertheless, the Tennessee Rules of Appellate Procedure provide a specific procedure for
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submission of the record under such circumstances:

Statement of the Evidence When No Report, Recital, or Transcript Is
Available. If no stenographicreport, substantially verbatim recital or transcript of the
evidence or proceedingsis available, the appelant shall prepare a statement of the
evidence or proceedings from the best available means, including the appellant's
recollection. The statement should convey afair, accurate and compl ete account of
what transpired with respect to those issues that are the bases of appeal. The
statement, certified by the appellant or theappellant’ s counsel as an accurate account
of the proceedings, shall befiled with the clerk of thetrial court within 90 days after
filing the notice of appeal. Upon filing the statement, the appdlant shall
simultaneously serve notice of thefiling onthe appellee, accompanied by ashort and
plain declaration of the issues the appellant intends to present on appeal. Proof of
service shall be filed with the clerk of thetrial court with thefiling of the statement.
If the appellee has objections to the statement as filed, the appedlee shdl file
objections thereto with the clerk of thetrial court within fifteen days after service of
the declaration and notice of the filing of the statement. Any differences regarding
the statement shall be settled as set forth in subdivision (e) of thisrule.

Tenn. R. App. P. 24(c). The state correctly argues that although a transcript of the suppression
hearing was not available, an account of the proceeding could have been submitted in the form of
a Rule 24(c) statement of the evidence. It is dways the duty of the appellant, in this case the
defendant, to submit such a statement. See Tenn. R. App. P. 24(b) —(c).

In addition to the various omissions in the record, the defendant has failed to cite any
authority for his position or to provide this court with any more than general allegations that his
statement wasinvoluntary. “Issueswhich arenot supported by argument, citation to authorities, or
appropriate references to the record will be treated as waived in this court.” Tenn. Ct. Crim. App.
R. 10(b); seedso Tenn. R. App. P. 27(a)(7); Statev. Hammons, 737 S.W.2d 549, 552 (Tenn. Crim.
App. 1987). Under these circumstances, this court must conclude that the daim is waived.

[l
Next, the defendant contends that the trial court erroneously instructed the jury on theterm
“knowing” inthe context of the attempted second degreemurder charges. Specifically, he contends
that the trial court’ sinstructions lessened the state’ s burden of proof.

The trial court instructed the jury on the attempted second degree murder of Angela
McCormick asfollows:

The [s]tate must prove that the defendant intended to commit the specific
offense of second degree murder, and the defendant did some act . . . constitut[ing]
asubstantial step towardsthe commission of second degreemurder. . .. Herearethe
essential elements of the crime of second degree murder itself. One, that the
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defendant unlawfully did kill the alleged victim Angela McCormick, and that the
defendant acted knowingly. . .. Knowingly meansthat aperson acts knowingly with
respect to the conduct or the circumstances surrounding the conduct when the person
isaware of the nature of the conduct or that the circumstances exist. A person acts
knowingly with respect to aresult of the person’s conduct when the person is aware
that the conduct is reasonably certain to cause the result.

Theinstructionsasto the attempted second degree murder of Tim'Y oung were essentially the same.

Thetria court has a duty “to give a complete charge of the law applicable to the facts of a
case.” Statev.Harbison, 704 S\W.2d 314, 319 (Tenn. 1986); seeaso Tenn. R. Crim. P. 30. “[The]
defendant has a constitutional right to acorrect and complete charge of thelaw.” Statev. Teel, 793
S.W.2d 236, 249 (Tenn. 1990). Our law requiresthat all of the elements of each offense be described
and defined in connection with that offense. See State v. Cravens, 764 S.\W.2d 754, 756 (Tenn.
1989). Jury instructions must, however, bereviewed in the context of the overall charge rather than
inisolation. See Sandstrom v. Montana, 442 U.S. 510 (1979); see also Statev. Phipps, 883 SW.2d
138, 142 (Tenn. Crim. App. 1994). A chargeisprejudicial error “if it failsto farly submit the legal
issues or if it misleads the jury as to the applicable law.” State v. Hodges, 944 S\W.2d 346, 352
(Tenn. 1997).

Initidly, the defendant failed to present thisissuein hismotion for new trial. Generally, the
failure to present an issue in amotion for new trial resultsin waiver. Rule 3(e) of the Tennessee
Rules of Appellate Procedure provides that for appeals “in all cases tried by a jury, no issue
presented for review shall be predicated upon error in the admission or exclusion of evidence, jury
instructionsgranted or refused, . . . or other ground upon which anew trial issought, unlessthe same
was specifically stated inamotion for anew trial; otherwise such issueswill be treated aswaived.”
See also Statev. Martin, 940 S\W.2d 567, 569 (Tenn. 1997) (holding that a defendant relinquishes
the right to argue on appeal any issues that should have been presented in a motion for new trial).
Whether properly assigned or not, however, this court may consider plain error upon the record
under Rule 52(b) of the Tennessee Rules of Criminal Procedure. State v. Ogle, 666 S.W.2d 58
(Tenn. 1984).

Beforean error may be so recognized, it must be“plain” and must affect a“ substantial right”
of the accused. The word “plain” is synonymous with “clear” or equivaently “obvious.” United
States v. Olano, 507 U.S. 725, 732 (1993). Plain error is not merely error that is conspicuous, but
especidly egregious error that strikes at the fairness, integrity, or public reputation of judicial
proceedings. See State v. Wooden, 658 S.W.2d 553, 559 (Tenn. Crim. App. 1983). In State v.
Adkisson, 899 S.W.2d 626, 639 (Tenn. Crim. App. 1994), this court defined “ substantial right” as
aright of “fundamental proportionsin the indictment process, aright to the proof of every element
of theoffenseand. . . congtitutional in nature.” Inthat case, this court established five factorsto be
applied in determining whether an error is plain:

(a) Therecord must clearly establish what occurred inthe trial court;
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(b) aclear and unequivocal rule of law must have been breached,

(c) asubstantial right of the accused must have been adversely affected,;
(d) the accused [must not have waived] the issue for tactical reasons; and
(e) consideration of the error must be “necessary to do substantial justice.”

Id. at 641-42. Our supreme court characterized the Adkisson test as a “clear and meaningful
standard” and emphasized that each of the five factors must be present before an error qudifies as
plain error. State v. Smith, 24 SW.3d 274, 282-83 (Tenn. 2000). An error in jury instructions on
the conduct element of an offense will be plain when it cannot be classified as harmless beyond a
reasonable doubt. Cf. Statev. Ben Mills, No. W1999-01175-CCA-R3-CD (Tenn. Crim. App., at
Jackson, May 3, 2002) (erroneousfailureto providejury instructionson lesser included offensesdid
not qualify asplain error wherethe error could be dassified asharml ess beyond areasonabl e doubt);
see also State v. Page, 81 SW.3d 781, 789 (Tenn. Crim. App. 2002).

In State v. Page, this court held that second degree murder is aresult-of-conduct offense. In
charging theindicted offense of second degree murder, thetrial court in Page instructed thejury that
aperson acts knowingly if he acts with an awareness (1) that his conduct is of a particular nature;
or (2) that a particular circumstance exists; or (3) that the conduct was reasonably certain to cause
theresult.” 81 SW.3d at 786. Thiscourt held that the instruction was error:

[A] knowing second degreemurder isstrictly a*“ result-of-conduct” offense. ... The
result of the conduct is the only conduct element of the offense; the “nature of the
conduct” that causes death is inconsequentid.
* * *

A jury instruction that allows ajury to convict on second degree murder based only
upon awareness of the nature of the conduct or circumstances surrounding the
conduct improperly lessens the state s burden of proof. For second degree murder,
a defendant must be aware that his or her conduct is reasonably certain to cause
death. . ..

Id. at 787-88. This court further determined that because the defendant’s mens reawas the issue at
trial, the error was not harmless beyond a reasonable doubt and required reversal. Our opinion,
however, also observed that

in many, if not most, homicide trials, the mens reajury ingructions utilized in this
case would be harmless error. If avictim isshot at point blank range with atwelve
gauge shotgun while asleep, and the defense is the defendant was not the shooter,
then the erroneous instruction would likely be harmless.

Id. at 789.

In State v. Allen Lee Dotson, Sr., No. M2001-01970-CCA-R3-CD (Tenn. Crim. App., at
Nashville, Oct. 21, 2002), the defendant was convicted of second degreemurder onajury chargethat
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omitted entirely the result-of-conduct element in the definition of knowingly. On appeal, this court
held that the omission was error, but determined that it was harmless beyond a reasonable doubt:

We conclude the instant facts are distinguishable from Page, in that the
defendant did not deny the intentional killing of the victim and the [s]tate focused,
and its proof showed, that the defendant fired a shotgun at close range into the head
of an unarmed victim who was lying on the ground. The defendant’s conduct and
defenses did not call into question whether the defendant’ s conduct was likely to
produce death. The [s]tateis therefore correct, and they have proven the error was
harmless beyond a reasonabl e doubt.

Allen Lee Dotson, Sr., No. M2001-01970-CCA-R3-CD, dlip op. at 5.

Finally, in State v. Tony Martin, No. W2001-02221-CCA-R3-CD (Tenn. Crim. App., a
Jackson, Feb. 7, 2003), a panel of this court held that the trial court’ s instructions on the knowing
element of second degree murder, which were similar to those given in this case, were erroneous.
Reversal was not required, however, because the error was determined to be harmless beyond a
reasonabl e doubt:

The primary dispute in this trial was whether the defendant fired his gun at
the victim first or was fired upon first, prompting him to wield his gun in self-
defense. It isundisputed that the defendant had ahandgun, pulled it out, and that the
gun was fired and caused the death of the victim. It beies common senseto believe
that, if the defendant did indeed fire hisgun first aclose range, hewas not aware that
his conduct was reasonably certain to result in the death of the victim. There was
ampleevidence produced at trid . . . to allow arational jury to find that the defendant
did fire hisweapon first. . . .

Holding that arational jury could have determined that the defendant fired his
weapon first, we conclude the jury instruction, containing elements of knowing
involving the nature and circumstances aswell asthe result of conduct element, was
harmlessbeyond areasonable doubt. Despite the natureand circumstances givenin
thedefinition, it isbeyond areasonable doubt that arational jury could conclude that
the defendant was aware the result of hisconduct, thefiring of thegun at closerange
resulting in the death of the victim, was reasonably certain.

Tony Martin, No. W2001-02221-CCA-R3-CD, slip op. a 10. In a separate concurrence, Judge
Tipton wrote tha “with the state relying upon an intentional assault and the defense focusing upon
self-defense, | concludetherisk of thejury applying thewrong definitionwasminimal.” Inhisview,
the error, which had not been previously raised by the defendant, did not rise to the level of plain
error.

Here, thetrial court’ sinstruction ontheknowing element of attempted second degree murder
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was error. The instruction erroneously included a “ nature-of -conduct” component. See Page, 81
S.W.3d at 788 (suggesting that the jury be instructed that “*[K]nowingly’ means that a person acts
with an awareness that [his] [her] conduct is reasonably certain to cause the death of the alleged
victim”). Inour view, however, the error was harmless. The primary dispute in this trial was the
identity of the perpetrator. The defendant’ stheory of defense wasthat he was not the shooter. 1t did
not call into question whether the conduct at issue, firing an assault rifle at two unarmed victims, was
likely to cause death. It isour view that the issue does not rise to the level of plain error.

v
Finally, the defendant contendsthat thetrial court erred by sentencing himto thetwelve-year
maximum on each count and by ordering that the three sentences be served consecutively.

Sharon Scott, a probation officer, completed the defendant’s presentence report. At the
hearing, she testified that the defendant, who had no prior record, “didn’t refuse [to make a
statement], but . . . just didn’t chooseto make one." Hehad been employed part-time at U.S. Auto
Sales and Body Shop, but was unemployed at the time of the offenses. Ms. Scott related that the
defendant began using al cohol at age twelve and marijuana, which he was smoking several timesa
day at the time of his arrest, at age fourteen; he had experimented with cocaine but denied being a
frequent user. Ms. Scott had no information regarding any types of educational or rehabilitative
programs in which the defendant may have participated while in confinement.

Detective Barry Powers, who hadinterviewed the defendant about the shooting, testified that
the defendant appeared to have “no remorse of what hedone. At times hewould kind of smile about
it. Itjust seemed likehedidn't care” Thedetectiverecalledthat heinitially believed that Hernaldo
Caberrahad done the shooting, but changed his mind after the defendant provided “ great detail” to
police. He acknowledged that the defendant had been cooperative with investigating officers.
DetectiveMarty Cantrell alsotestified that the defendant showed no remorse over the shooting: “[A]t
one point | even asked him how hewould havefelt if one of these bulletswould have actualy killed
somebody. He said, ‘1 would have felt the same. | wouldn’t have cared.”” He recalled that the
defendant told him that he had fired at Tim Y oung because he thought Y oung could identify him.
According to Detective Cantrell, the SK S assault rifle used in the shooting had been reported stolen.

AngelaMcCormick testified that she continuesto fear “be[ing] out after dark” and that she
now works in a factory, having had to change jobs as a result of the shooting. She agreed that
maximum sentences would be appropriate.

Thedefendant testified that since he hasbeenin prison, he hasbeen segregated fromthemain
population and has not participated in any type of rehabilitative program. He stated that he had
completed the eighth grade whil e attending school in the United States, but that he had dropped out
after being placed back into the sixth grade when he returned to Puerto Rico. The defendant
confirmed that he began drinking alcohol when he was twelve and using marijuana when he was
fourteen. He estimated that he had used cocaine ten times, but denied having done so recently. The
defendant explained that he suggested that they rob the convenience store after someone else had
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suggested a bank robbery. He maintained that he did not know the gun purchased by him and
Caberra had been stolen.

Although the trial court’s oral pronouncement of the defendant’s sentence is not entirely
clear, the trial judge appears to have found no applicable mitigating factors. See Tenn. Code Ann.
840-35-113. Thetrial court applied six enhancement factors: (1) that the defendant had a previous
history of criminal behavior in addition to that necessary to establish the appropriate range; (2) that
the defendant was aleader in the commission of an offense involving two or more criminal actors,
(3) that the offense involved more than one victim; (9) that the defendant possessed or employed a
firearm during the commission of the offense; (10) that the defendant had no hesitation about
committing a crime when the risk to human life was high; and (16) that the crime was committed
under circumstances under which the potential for bodily injury to avictim was great. See Tenn.
Code Ann. 8§ 40-35-114(1) — (3), (9) — (10), (16) (1997). After sentencing the defendant to twelve
years on each of the three convictions, the trial court ordered consecutive sentencing, finding that
the defendant was a dangerous offender whose behavior indicates no regard for human life and no
hesitation about committing acrimein which therisk to human lifeis high. See Tenn. Code Ann.
§ 40-35-114(4).

When there is a challenge to the length, range, or manner of service of a sentence, itisthe
duty of this court to conduct a de novo review with a presumption that the determinations made by
thetrial court are correct. Tenn. Code Ann. §40-35-401(d). Thispresumptionis*conditioned upon
the affirmative showing in therecord that thetrial court considered the sentencing principlesand all
relevant factsand circumstances.” Statev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991); see State v.
Jones, 883 S.W.2d 597, 600 (Tenn. 1994). “If the trial court applies inappropriate factors or
otherwise fails to follow the 1989 Sentencing Act, the presumption of correctnessfalls.” Statev.
Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App. 1992). The Sentencing Commission Comments
provide that the burden is on the defendant to show the impropriety of the sentence. Tenn. Code
Ann. 8§ 40-35-401, Sentencing Commission Comments.

Our review requiresan analysisof (1) theevidence, if any, received at thetrial and sentencing
hearing; (2) the presentence report; (3) the principles of sentencing and the arguments of counsel
relativeto sentencing alternatives; (4) thenature and characteristics of theoffense; (5) any mitigating
or enhancing factors; (6) any statements made by the defendant in his own behaf; and (7) the
defendant's potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103, -210;
State v. Smith, 735 SW.2d 859, 863 (Tenn. Crim. App. 1987).

In calculating the sentence for a Class B, C, D, or E felony conviction, the presumptive
sentenceisthe minimum intherangeif there are no enhancement or mitigating factors. Tenn. Code
Ann. 840-35-210(c). If there are enhancement but no mitigating factors, thetrial court may set the
sentence above the minimum, but still within the range. Tenn. Code Ann. § 40-35-210(d). A
sentence involving both enhancement and mitigating factors requires an assignment of relative
weight for the enhancement factorsasameansof increasing the sentence. Tenn. CodeAnn. 8§40-35-
210(e). The sentence must then be reduced within the range by any weight assigned to the mitigating
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factors present. Id.

In this appeal, the defendant does not assert the applicability of any mitigating factors. He
doesargue, however, that thetrial court erred by its application of enhancement factors (2), (3), (9),
(20), and (16). With regard to enhancement factor (2), the defendant asserts that the evidence was
insufficient to support thetrial court’ s finding that he was aleader in the commission of an offense
involving two or more criminal actors. He contends that the proof at trial showed that his “older
brother exerted a bad influence over [him] and al'so had a prior criminal record.” We disagree. In
rejecting the defendant’ s claim that his sentences should be mitigated because he was acting under
the domination of another, see Tenn. Code Ann. 8§ 40-35-113(12), the trial court stated as follows:

| got the impression after the hearing that he was the dominating one of this little
two[-]man club that decided to rob this place. His actions were the precipitating
ones, and . . . his conduct was the reason why the older man acted and went along
with him.

The defendant admitted that it was hisideato rob the Pit Stop North. He arranged for the purchase
of the automatic weapon used in the offenses, carried it to the convenience market, and hid it
afterwards. Itisour view that the evidence was sufficient to support application of the enhancement
factor.

The defendant next arguesthat thetrial court erred by applying enhancement factor (3), that
the offenseinvol ved more than one victim, because “ there was no proof of life[-] threateninginjury
to anyone.” That argument, in our view, indicates that the defendant misapprehends the basis for
the trial court’s application of the enhancement factor. The trial court stated that the factor was
applicablebecause”thedefendant’s criminal activity amost took thelivesof twovictims.” Indoing
so, however, thetrial court focused not on the potential danger of the defendant’ s conduct, but that
two victimswereinvolved in the shooting. Nevertheless, the state concedesthat thetrial court erred
by applying this factor because the defendant was convicted separately for the attempted second
degree murder of Ms. McCormick and the attempted second degree murder of Young. See Statev.
Freeman, 943 S.W.2d 25, 31 (Tenn. Crim. App. 1996) (holding that statutory enhancement factor
for multiple victims could not be applied to defendant convicted of two counts of attempted second
degree murder). Further, because the defendant did not attempt to take any property from Y oung,
he was not a “victim” of the attempted especially aggravated robbery. See State v. Raines, 882
S.W.2d 376, 384 (Tenn. Crim. App. 1994) (holding that “victim,” as contemplated by Tennessee
Code Annotated section 40-35-114(3), islimited in scopeto aperson or entity that isinjured, killed,
had property stolen, or had property destroyed by the perpetrator of the crime); State v. Matthew
Del oss L arsen and Andrew L ee Matthews, No. M2000-01675-CCA-R3-CD (Tenn. Crim. App., at
Nashville, Oct. 12, 2001). In summary, enhancement factor (3) should not have been gpplied to
enhance any of the defendant’ s sentences.

Next, the defendant assertsthat thetrial court erred by applying enhancement factor (9), that
the defendant possessed or employed a firearm during the commission of the offense, to the
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attempted especially aggravated robbery sentence. Thestate concedesthat thefactor should not have
been applied. Because that factor is an essential element of the offense, it cannot be used as an
enhancement factor. Especidly aggravated robbery isrobbery accomplished with adeadly weapon
and where the victim suffers serious bodily injury. Tenn. Code Ann. § 39-13-403(a). Here, theuse
of afirearm in the commission of the crime was abasis for the conviction. See Statev. Wilkerson,
905 S.W.2d 933, 934 (Tenn. 1995).

The state al so concedes that enhancement factors (10), that the defendant had no hesitation
about committing a crime where the risk to human life was high, and (16), that the crime was
committed under circumstances under which the potential for bodily injury to a victim was great,
should not have been applied. Because those factors are included in the essential elements of dl
three of the crimesfor which the defendant was convicted, they should not havebeen applied to any
of the three offenses. See State v. Jones, 883 SW.2d 597, 602 (Tenn. 1994); State v. Nix, 922
SW.2d 894, 903 (Tenn. Crim. App. 1995); see also State v. Jerry B. Crow, No.
01C01-9310-CR-00348 (Tenn. Crim. App., a Nashville, Nov. 6, 1995).

Insummary, thetrial court misapplied enhancement factors(3), (10), and (16). Enhancement
factors (1), that the defendant has a previous history of criminal convictions or behavior in addition
to those necessary to establish the appropriate range, and (2), that the defendant was aleader in the
commission of an offense involving two or more criminal actors, are applicable to all three of the
defendant’ s sentences. Enhancement factor (9), that the defendant employed a firearm during the
commission of the offense, is applicable to the defendant’ s sentences for attempted second degree
murder. There are no mitigating factors applicable.

Attempted second degree murder and attempted especially aggravated robbery are both Class
B felonies with Range | sentence ranges of eight to twelve years. See Tenn. Code Ann. 88 39-12-
107(a), 39-13-210(b), 39-13-403(b), 40-35-112(a)(2). In sentencing the defendant, the trial court
did not assign weights to the various enhancement factors. In our view, enhancement factor (1),
based solely upon the defendant’s prior use of illegal drugs, should be afforded some weight.
Enhancement factor (2), however, is entitled to greater weight, as the defendant initiated the
commission of the offenses. Applying these two factors to the defendant’ s attempted especially
aggravated robbery sentence, the midpoint in the range, ten years, is appropriate. Similarly, amid-
range sentence of ten years is appropriate for each of the defendant’s attempted second degree
murder convictions.

Finally, the defendant contendsthat thetrial court erred by imposing consecutive sentences.
Prior to the enactment of the Criminal Sentencing Reform Act of 1989, the limited classifications
for the imposition of consecutive sentences were set out in Gray v. State, 538 S.W.2d 391, 393
(Tenn. 1976). Inthat case, our supreme court ruled that aggravating circumstances must be present
before placement in any one of the classifications. Later, in State v. Taylor, 739 SW.2d 227, 230
(Tenn. 1987), the court established an additional category for those defendants convicted of two or
more statutory offensesinvolving sexual abuse of minors. There were, however, additional words
of caution:

13-



[ C]onsecutive sentences should not routinely beimposed . . . and . . . the aggregate
maximum of consecutive terms must be reasonably related to the severity of the
offenses involved.

The Sentencing Commission Comments adopted the cautionary language. Tenn. Code Ann. 8 40-
35-115, Sentencing Commission Comments. The 1989 Act is, in essence, the codification of the
holdings in Gray and Taylor; consecutive sentences may be imposed in the discretion of the trial
court only upon a determination that one or more of the following criteria? exist:

(1) The defendant isa professonal criminal who has knowingly devoted himself to
criminal acts as amajor source of livelihood;

(2) the defendant is an offender whose record of criminal activity is extensive;

(3) the defendant is a dangerous mentally abnormal person so declared by a
competent psychiatris who concludes as a result of an investigation prior to
sentencing that the defendant's criminal conduct has been characterized by a pattern
of repetitive or compulsive behavior with heedless indifference to consequences,
(4) the defendant isadangerous of fender whose behavior indicateslittleor no regard
for human life, and no hesitation aout committing a crime in which the risk to
human lifeis high;

(5) the defendant is convicted of two (2) or more statutory offensesinvolving sexual
abuse of a minor with consideration of the aggravating circumstances arising from
the relationship between the defendant and victim or victims, the time span of
defendant's undetected sexual activity, thenature and scope of the sexual actsand the
extent of the residual, physical and mental damageto the victim or victims;

(6) the defendant is sentenced for an offense committed while on probation; or

(7) the defendant is sentenced for criminal contempt.

Tenn. Code Ann. § 40-35-115(b).

Thelength of the sentence, when consecutive in nature, must be “justly deserved in relation
to the seriousness of the offense” Tenn. Code Ann. § 40-35-102(1), and “no greater than that
deserved” under the circumstances, Tenn. Code Ann. 8 40-35-103(2); State v. Lane, 3 S.\W.3d 456
(Tenn. 1999).

In ordering that the defendant’ s sentencesbe served consecutively, thetrial court determined
that the defendant was a dangerous offender:

Thereisno doubt . . . that this defendant Abel Torresis a dangerous offender. His
behavior clearly indicates no regard whatsoever for the value of human life. There

2The first four criteriaare found in Gray. A fifth category in Gray, based on a specific number of prior felony
convictions, may enhance the sentence range but is no longer a listed criterion. See Tenn. Code Ann. 8 40-35-115,
Sentencing Commission Comments.
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was no hesitation on his part to commit crimes in which human lives were at risk.
Based upon the guidelines in 40-35-115(4) Tennessee Code Annotated, and as a
deterrent to those contemplating criminal activity, and this cvil in nature, that is,
robbing busi nesseswith a semi-automatic weapon to attempt to kill, thisdefendant’ s
sentences shall run consecutively.

In Gray, our supreme court ruled that before consecutive sentencing could beimposed upon
the dangerous offender, considered the most subjective of the classifications and the most difficult
to apply, other conditions must be present: (a) that the crimes involved aggravating circumstances,
(b) that consecutive sentences are a necessary means to protect the public from the defendant; and
(c) that theterm reasonably rel atesto the severity of the offenses. In Statev. Wilkerson, 905 SW.2d
933,938 (Tenn. 1995), our high court reaffirmed those principles, hol ding that consecutive sentences
cannot be required of the dangerous offender “unless the terms reasonably relate]] to the severity of
the offenses committed and are necessary in order to protect the public (society) from further
criminal actsby those personswho resort to aggravated criminal conduct.” TheWilkerson decision,
which modified somewhat the strict factual guidelinesfor consecutive sentencing adopted in State
v. Woods, 814 S.W.2d 378, 380 (Tenn. Crim. App. 1991), described sentencing asa* human process
that neither can nor should be reduced to a set of fixed and mechanical rules.” 905 S.W.2d at 938.

Here, the trid court’s findings essentidly track the statutory language relevant to the
dangerousoffender category. Thetrial court failed to maketherequisitefindingsunder Wilkersonto
support consecutive sentencing on the grounds that the defendant is a dangerous offender.
Specificdly, thetrial court faled to make any findings concerning the need to protect society from
the defendant and the relationship of the length of theterm to the severity of the offenses. Because
such findings are critical to our review, this court must remand to thetrial court for an appropriate
analysis.

Accordingly, the judgments of conviction are affirmed. The defendant’s sentences are
modified to ten years for each conviction. The cause is remanded to the trial court for further
consi derati on on the issue of consecutive sentencing.

GARY R. WADE, PRESIDING JUDGE
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