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JosepH M. TIPTON, J., concurring.

| concur in the majority opinion. | question, though, the trial court’s reliance upon the
victim’ sidentifying the petitioner, her father, asthe perpetrator to deny testing. The DNA Analysis
Act requiresthe court to determineif “[a] reasonabl e probability existsthat the petitioner would not
have been prosecuted or convicted if excul patory results had been obtained through DNA analysis.”
Tenn. Code Ann. 8 40-30-404(1). In other words, the Act requiresthetrial court to assume that the
DNA analysis will reved exculpatory results in the court’s determination as to whether to order
DNA testing. To theextent that thetrial court’s order impliesthat the fact that thevictim identified
the petitioner as a perpetrator defeats the need for testing, | disagree. The Act was created because
of the possibility that a person has been wrongfully convicted or sentenced. A person may be
wrongly convicted based upon mistaken identity or false testimony. Thus, the fact that the victim
identified the petitioner as the perpetrator should not provide abasisfor denying testing.
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