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OPINION

The Defendant was stopped during aroadblock conducted by the Hamilton County Sheriff’s
Department on the night of September 1, 2000. Asaresult of this stop, the Defendant was arrested
for driving under theinfluence. The Defendant subsequently filed amotion to suppressthe evidence
adduced in conjunction with his stop, on the grounds that the roadblock did not comport with
constitutional requirements. The trial court denied the Defendant’s motion after an evidentiary
hearing. The Defendant then entered a conditional plea of guilty, reserving as a certified question
of law the following dispositive issue: whether the stop of the Defendant’ s vehicle on September
1, 2000, at aroadblock in Hamilton County, Tennessee, violated Articlel, section 7 of the Tennessee



Constitution based on the requirements set forth in State v. Hicks, 55 S.W.3d 515 (Tenn. 2001), and
State v. Downey, 945 SW.2d 102 (Tenn. 1997). The State makes no objection to the form or
substance of this reserved question of law, and we have determined that it meets the requirements
of Tennessee Rule of Criminal Procedure 37(b)(2)(i). See adso State v. Preston, 759 S.W.2d 647,
650 (Tenn. 1988). Accordingly, we will address the Defendant’s certified question of law on its
merits.

FACTS

Officer Ragan McDeuvitt testified that, on the night of September 1, 2000, he was working
“gpecia assignment.” Officer McDevitt described this assignment as “working field sobriety
checkpoints.” The checkpoints had been authorized by Deputy Chief Tommy Standifer of the
Hamilton County Sheriff’s Department; no other agencieswereinvolved. The checkpoint at issue
inthiscasewaslocated on the southbound lanes of adivided state highway. Officer McDevitt stated
that, athough he had not seen the department’ s procedures for administering sobriety checkpoints,
Lieutenant Newman was familiar with the procedures and he was present at the scene. According
to Officer McDevitt, Deputy Chief Standifer was aso present at the roadbl ock.

Officer McDevitt stated that the lighting for the roadblock was provided by the emergency
lights and headlights on the patrol cars, which numbered approximately ten, as well as flashlights
held by the participating officers. There was no other lighting provided. Two K-9 officers were
present.

Officer McDeuvitt stated that there were meetingsin which the officers were informed about
how the checkpoints would be conducted, but he did not recall what was said at the meetings.
Deputy Chief Standifer was in charge of these meetings.

Officer McDeuvitt stated that he spoke with the Defendant during the Defendant’ s stop at the
checkpoint, and that he “could smell the odor of an acoholic beverage coming from [the
Defendant’s] vehicle, his speech was slurred, [and] he had an open beer beside him in the console
of hisvan.” Accordingly, Officer McDevitt conducted a further investigation of the Defendant’s
condition, which resulted in the Defendant’ s eventual arrest for driving under the influence.

Lieutenant James Newman with the sheriff’s department also testified. He had received a
memorandum dated August 17, 2000, from Deputy Chief Standifer about Labor Day weekend traffic
enforcement. The memorandum was admitted into evidence and provides in pertinent part as
follows:

The Patrol Division will enact some specia enforcement for the upcoming

long Labor Day Weekend. (Friday Sept. 1 thru Monday Sept. 4).

Officerswill be placed on special assignment to assist in conducting sobriety
checkpoints and patrol saturation to identify DUI, speeding and aggressive drivers.



On the morning of September 1, the participating officers met and went over the procedures to be
used during the roadblocks. Lt. Newman explained that he was the supervisory officer at the
roadblock and that he also served as the safety coordinator. Asto the nature of the roadblocks, Lt.
Newman testified, “Weweren't specifically looking for anything, we useit asasafety tool.” When
guestioned about themanner of safety hewasreferringto, Lt. Newman responded, “ Impaired driving
or that sort of thing.”

Lt. Newman identified acopy of thecounty’ soperational guidelinesusedinconjunctionwith
roadblocks, and stated that the participating officers were informed of their responsibilities under
these guidelines. One of the guidelinesprovidesthat, “\When unreasonabl e delay resultsfrom heavy
traffic, the safety coordinator will direct, according to a predetermined plan, that only every third,
fourth, or fifth vehicle be checked until the backlog is eliminated.” Nevertheless, Lt. Newman
testified that, when he thought that traffic becametoo heavy, he removed the other officersfrom the
road and allowed all of the traffic to flow through until the backlog was eliminated. Lt. Newman
agreed that this practice was contrary to the guidelines, and acknowledged that he was responsible
for making this determination while on the scene of the roadblock.

Lt. Newman also stated that, in accordance with the guidelines, apressrel ease was prepared
concerning the upcoming roadblocks. This pressrelease was dated August 30, 2000, and provided,
in pertinent part, as follows:

During the Labor Day holiday weekend which will consist of (4) days Friday, Sept.
1 - Monday September 04 the Hamilton County Sheriff’ s Department will increase
traffic enforcement to assist with the Holiday Traffic.

Patrol Officers will be conducting sobriety check-points along with highly visible
patrol saturation, watching for the drunk or impaired driver, speeding and the
aggressive driver in an effort to reduce traffic accidents and fatalities within o[ u]r
communities and County.

The Sobriety Check-points will be established at different locations or sitesin the

county. All check-points will be posted with signs aerting all motorist[s] of a
pending stop or check-point ahead.

Further information may be obtained by contacting the following: Deputy Chief
Tommy Standifer or Lieutenant Jm Newman . . . .

Following theissuanceof thispressrel ease, anewspaper articlewas published providing asfollows:

TheHamilton County Sheriff’s Department will increasetraffic enforcement
over the four-day Labor Day holiday weekend.
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Patrol officerswill be conducting sobriety checkpointsalongwithincreasing
patrols, officials said. In addition, officers will be watching for drunk or impaired
drivers and speeding and aggressive driving in an effort to cut down on fatalities.

The sobriety checkpoints will be established at different locations in the
county. All checkpointswill be posted with signs alerting drivers of an impending
stop.

Further information can be obtained by contacting Deputy Chief Tommy
Standifer or Lt. Jim Newman.. . ..

Lt. Newman explained that he and Deputy Chief Standifer together determined thelocations
at which theroadblockswould be placed. Lt. Newmantestified that thesitesfor theroadblockswere
“picked by where we' ve had fatality accidents, high risk asfar as speeding type problems, that [sort
of] thing. Wedon't go out just empty-handed and just select, they are selected by, you know, those
variouses[sic].” Lt. Newmanreiterated thisduring cross-examination, explaining that heand Deputy
Chief Standifer “would talk about [the location of the roadblock] asfar as. . . fatalities, locations,
problem areas with speed problems and that type thing.” Lt. Newman further explained that there
was no portable equipment at the roadblock for the purpose of testing a driver’s blood alcohol
content. Lt. Newman confirmed that Deputy Chief Standifer was present at the roadblock.

At the roadbl ock where the Defendant was apprehended, 502 carswere stopped during aone
hour period. The State offered no proof as to how many of these stops involved motorists driving
under the influence.

After hearing the foregoing, thetria court ruled from the bench as follows:

All right. Of course, as| stated, | am familiar with the Downey case. . . . |
think the court’ s concern in the Downey case, and seemsto me in the Hicks case as
well, issubterfuge. Y ou can’'t say we re going to have adriver’slicense checkpoint,
we're going to have a speeding checkpoint, when the whole purpose of it isto stop
DUIs, and that’ sthe subterfuge. That’swhat wastrue and | think the court found in
the Downey case and said we' re not going to have that.

The Supreme Court of the United States has said you can have checkpoints,
you can have roadblocksto stop for the public safety, because driving, first of al, is
not aright guaranteed by the Constitution, it's a privilege, and so they can impose
roadblocks. And the United States Supreme Court has put its stamp of approval on
that.

But you can’'t have aroadblock set up just as a subterfuge: We're going to
check driver's license[s], we' ve got the canine dogs out here in case one of these
people has abad license but also has cocaine in the car; that’ s a subterfuge.



Inthiscase, asfar asthe gravity of the situation, | think that aswas stated it’ s
public safety. On aholiday weekend, Labor Day weekend, statistics show that there
areanumber of peopledriving under an influence of an intoxicant and so the County
set up aroadblock. They didn't call it adriver’slicense checkpoint, they didn't call
it -- athough Lieutenant Newman said “We're checking for safety,” | think the
reason he said that is because in answer to the question, why did you pick this
particular location, because there were speeders, a lot of traffic accidents at this
location and it was a likely point in the county to set up a field sobriety or DUI
roadblock. And they didn't, they called a spade aspade. They said thisisaDUI --
and the policy saysoperational procedurefor DUI roadblocks and checkpoints. And
so finally they got to the point and | think they did what they set out to do and what
the supreme court said you' ve got to do: If you're going to have a DUI checkpoint,
then cdl it a DUI checkpoint, don’'t have a subterfuge for saying you're doing
something el se when everybody knows this is what you' re doing.

Sothesituation, 520[ sic] carsgoing through there sometime, or at | east those
that were stopped in an hour, showsthat that’ sahighly traffic[ked] area, and | think
there is concern about [that] especially on [a] holiday weekend.

Asfar asthedegreeof publicinterest, again, | think all the publicisinterested
in traffic safety and | think the mgjority of the public would have no qualms about
setting up aroadblock aslong asit’saminima intrusion upon their liberties and it
does not inconvenience them in an unnecessary way. And | think the County did
whatever they could do at that time to cause minimal intrusions upon the public at
that time. They did advertise it to say there's going to be a roadblock in the
geographical area of Hamilton County, we're putting anybody that wants to drive
under the influence of an intoxicant on Labor Day weekend, you better look out
because there will be roadblocks.

Now that, to me, isanoticethat should put everybody on noticethat thereare
going to be roadblocksin certain areas of the county and | need to look out for them.
They had it posted, they had the lights on out there, as much light as they could get
out there at that time of night. Of course, | guess there would be more light in the
daylight, they could have set up a field sobriety checkpoint at Brainerd Baptist
Church on Sunday morning at 12:00, but | don’t think it would have beenmuch -- it’s
sort of an exercise in futility, but there would have been daylight and there would
have been alot of people coming out of the church, but that’s not -- the purpose is
public, issafety, and to protect the remainder of the public, those people who choose
not to drive under the influence.

And the interference with the public, | think, isvery minimal, | think it was

a wise decision on the officer’s part. Sure, he deviated from the procedure, but,
again, it waslessrestrictive than the actual procedures, because he et everybody go

-5



through to try to keep from traffic backing up and people waiting and waiting and
waiting. He let those go through until traffic got caught up and they could start
stopping people again.

| think the County did everything they could do. They used good faithto try
to comply with the requirements of Downey, the requirements of Hicks and the
requirements of [the] United States Supreme Court in setting up this field sobriety
roadblock and traffic stop. And | don’t think it was an unreasonable stop or an
unreasonabl e search in violation of the Fourth Amendment, | think it complieswith
the requirements of the United States Supreme Court and the State of Tennessee, so
I’m going to overrule the motion to suppress.

STANDARD OF REVIEW

This Court will uphold atria court’s findings of fact in a suppression hearing unless the
evidence preponderates otherwise. See Statev. Odom, 928 S.W.2d 18, 23 (Tenn. 1996). However,
we will review thetria court’ s conclusions of law under a de novo standard without according any
presumption of correctness to those conclusions. See State v. Hicks, 55 S.W.3d 515, 521 (Tenn.
2001).

DOWNEY AND HICKS

The Fourth Amendment to the United States Constitution provides that “[t]he right of the
peopleto be securein their persons, houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated . . . .” Article |, section 7 of the Tennessee Constitution similarly
prohibitsunreasonabl e searchesand sei zures, and our supreme court haslong held that thisprovision
isidentical inintent and purpose with the Fourth Amendment. See, e.q., Statev. Binette, 33 S.W.3d
215, 218 (Tenn. 2000); Statev. Vineyard, 958 SW.2d 730, 733 (Tenn. 1997). When examiningthe
scope and application of the prohibition against unreasonable searches and seizures, we must be
cognizant that the essence of this protection “isto ‘ safeguard the privacy and security of individual s
against arbitrary invasionsof government officials.’” Statev. Downey, 945 S\W.2d 102, 106 (Tenn.
1997) (quoting Camarav. Municipal Court, 387 U.S. 523, 528, 87 S.Ct. 1727, 1730, 18 L.Ed.2d 930
(2967)). Itisthe State' s burden to establish the reasonableness of awarrantless seizure. See State
V. Bridges, 963 S.\W.2d 487, 490 (Tenn. 1997); State v. Crutcher, 989 S.W.2d 295, 299-300 (Tenn.
1999).

In State v. Downey, our supreme court addressed for the first time whether sobriety
roadblocks may be permissible under Tennessee' s constitutional prohibition against unreasonable
searches and seizures. See 945 SW.2d at 103. The court first recognized that under traditional
constitutional principles, before a police officer may seize aperson , the officer must possess, at a
minimum, some reasonabl e suspi cion, based on specific and articulable facts, that a crime has been
or is about to be committed. See, e.q., Terry v. Ohio, 392 U.S. 1, 21, 88 S.Ct. 1868, 1880, 20
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L.Ed.2d 889 (1968). A roadblock, however, permits law enforcement officersto seize, if only for
abrief time, personswhose conduct has not yet rai sed any suspicionswhatsoever. Accordingly, our
supreme court in Downey recognized that “[a] roadblock seizure . . . is a departure from . . .
fundamental constitutional principles [because] [i]t permits officers to stop and question persons
whose conduct isordinary, innocent , and freefrom suspicion.” 945 S.W.2d at 104. Lookingto the
United State’ s Supreme Court decision in Brown v. Texas, 443 U.S. 47, 99 S.Ct. 2637, 61 L.Ed.2d
357 (1979), our supreme court determined that whether such seizures would pass constitutional
muster depended upon a balancing of the public interest served by the seizure against the severity
of the interference with individual liberty. See 945 S.W.2d at 104.

Relying on Michigan v. Sitz, 496 U.S. 444, 447, 110 S.Ct. 2481, 2483, 110 L.Ed.2d 412
(1990), inwhich the United States Supreme Court concluded that astate’ s use of ahighway sobriety
checkpoint did not constitute a per se violation of the Fourth Amendment, the Downey court then
determined that the appropriate method for measuring these competing interests was to adopt the
three-prong test set forth in Sitz. See 945 SW.2d at 110. That three-part test consists of the
following criteria: @) thegravity of the public concernsserved by the seizure; b) the degreeto which
the seizureadvancesthe publicinterest; and c) the severity of theinterferencewithindividual liberty.
Seeid. at 107. The primary concern to be addressed in conducting thisanalysisisto assurethat “an
individual’s reasonable expectation of privacy is not subject to arbitrary invasions solely at the
unfettered discretion of officers in the field, and the seizure is carried out pursuant to a plan
embodying explicit, neutral limitations on the conduct of individual officers.” Id. at 110.

Using the three-prong test set forth in Sitz, our supreme court determined that the State has
a“compelling interest in detecting and deterring motorists who drive while under the influence of
alcohol.” Id. The court further concluded that “roadblocks are effective tools in advancing the
State’ sinterest in solving a serious public danger.” 1d. Thus, thefirst two prongs of the three-part
test adopted by the Downey court were found to weigh in favor of the constitutionality of sobriety
roadblocks. Indeed, in light of these concerns, the court concluded generally that

the use of asobriety roadblock, although aseizure, can be areasonabl e seizure under
the Tennessee Constitution, provided it is established and operated in accordance
with predetermined operational guidelines and supervisory authority that minimize
the risk of arbitrary intrusion on individuals and limit the discretion of law
enforcement officers at the scene.

1d. at 104.

Nevertheless, the particul ar roadblock at i ssuein Downey wasfound unconstitutional because
the method by which the roadblock had been established and conducted had been subject to an
excessiveamount of discretion by the officersat thescene. Seeid. at 112. Specifically, thedecision
to set up the roadblock was made by an officer in the field; the site selected for the roadblock and
the procedure to be used in its operation were | eft to the discretion of an officer in the field; and no
prior supervisory authority was sought or obtained and no administrative decisions were made with
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regard to these factors. Seeid. at 110. Furthermore, there was no advance public notice about the
roadblock. Seeid. at 111. Finally, there was a discrepancy between the stated purpose of the
roadblock -- to check for drivers’ licenses -- and the actual purposefor its establishment, which was
to detect alcohol-impaired drivers. Seeid. Inshort, therewasan * overall failure by law enforcement
officers to establish this roadblock in a manner consistent with administrative and supervisory
oversight.” Id. Thisfailureresultedininsufficient limitations placed on thediscretion of the officers
at the scene of theroadblock. Accordingly, the roadblock was deemed unconstitutional. Seeid. at
112.

Our supreme court has spoken most recently on theconstitutionality of roadbl ocksinthecase
of State v. Hicks, 55 S.\W.3d 515 (Tenn. 2001). In Hicks, a roadblock had been established by
officersfrom the Tennessee Highway Patrol, the Chattanooga Police Department, and the Red Bank
Police Department. The roadblock was created ostensibly for the purpose of checking drivers
licenses. However, one of the attending officers was a K-9 officer, and another officer carried a
picture of asuspect wanted on rape charges. The defendant was stopped pursuant to the roadbl ock,
and one of the officers noticed the smell of marijuana in the defendant’s car. The K-9 officer
responded with his dog, and the dog indicated the presence of drugs. The defendant was placed
under arrest, and five pounds of marijuana were subsequently discovered in the defendant’s car.

The defendant filed a motion to suppress the evidence against him on the grounds that the
stop violated the Tennessee Constitution. After a hearing, the trial court granted the defendant’ s
motion. On appeal, this Court reversed thetria court’sruling. See Statev. Larry Allen Hicks, No.
E1999-00957-CCA-R3-CD, 2000WL 656801, a * 12 (Tenn. Crim. App., Knoxville, May 19, 2000).
Our supreme court then granted the defendant’ s request for permission to appeal and reversed this
Court’s ruling, holding that “the State ha[d] failed to establish a sufficiently compelling interest
justifying the need to maintaindrivers' licenseroadblocksand. . . the particul ar roadblock [at issue]
failed to comply with the standards set forth in Downey.” Hicks, 55 SW.3d at 520-21.

Initially, the Hicks court reiterated that “the test adopted in Downey is to be applied in all
cases involving constitutional challenges to roadblocks or checkpoints under the Tennessee
Congtitution.” Id. at 524. Accordingly, the first step in analyzing the constitutional efficacy of the
roadblock at issue was to “identify the state interest in maintaining such roadblocks and then
determine whether this interest is sufficiently compelling to abrogate constitutional protections
against suspicionless stops.” 1d. at 525. The court stressed that the “critical examination of the
nature and presence of the state interest involved isan important and essential factor in ascertaining
the reasonableness of any roadblock.” 1d.

In the Hicks case, the State consistently maintained that the purpose of the roadblock wasto
ensure highway safety by detecting and deterring unlicensed drivers. Seeid. Relying on Downey,
the court analyzed this asserted interest in light of three factors: (1) whether the State’ sinterest in
maintaining the roadblock was directly tied to the ability of driversto safely operate motor vehicles
on the roads and highways of the state; (2) whether the harm sought to be eliminated by the
roadblock was onethat posed an imminent danger of death or serious bodily injury; and (3) whether
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the magnitude of the problem, coupled withitsharm, was such that it commanded hei ghtened action.
Seeid. The court emphasized that “the presence of a sufficiently compelling interest is necessary
under Articlel, section 7 [of the Tennessee Constitution] before an examination of the other aspects
of aroadblock may proceed.” 1d. at 527.

Applying these principles to the roadblock before it, the Hicks court determined that, to
establish a compelling interest justifying the drivers' license roadblock, the State had to prove (1)
that drivers not possessing alicense were unable to safely operate vehicles on the state’ s roads; (2)
that an unlicensed driver “invariably” presentsan imminent danger of death or seriousbodily injury
to other driversthat is not typically present with licensed drivers; and (3) that the safety threat from
unlicensed driversisof such amagnitude that the problem, coupled withitsrisk of harm, commands
heightened attention. Seeid. at 527. While acknowledging that unlicensed drivers might cause a
sufficient substantial and imminent threat to the driving public so as to meet the first prong of the
Downey test, the court held that the State had failed to adduce sufficient proof of any such “urgent
necessities’ so astojustify suspicionlessstops. Seeid. at 528, 530-31. Accordingly, the Hickscourt
held that the State failed to satisfy the first prong of the Downey test. Seeid. at 531.

Significantly, the court emphasized that, in future cases,

the State may not merely rely upon itsgeneral interest in maintaining highway safety
to justify suspicionless seizures of its citizens, no matter how “minimal” one may be
able to characterize the intrusion. To the extent that the State’s justification for
maintaining a roadblock does not reflect a real, compelling interest in curbing a
substantial and imminent threat to the safely of motorists on public roads, one may
be unableto distinguish this supposed interest in saf ety from amore general interest
in ordinary crime control. However, as the United States Supreme Court has made
clear, and as we agree has long been the law in Tennessee, in no case may the State
establish aroadblock merely “to detect evidence of ordinary crimina wrongdoing.”
City of Indianapolis v. Edmond, 531 U.S. 32, 41, 121 S.Ct. 447, 148 L.Ed.2d 333
(2000). Instead, “[w]henlaw enforcement authorities pursue primarily general crime
control purposes at checkpoints. . ., stops can only bejustified by some quantum of
individualized suspicion.” Id. at 47,121 S.Ct. 447. Therefore, . . . thisCourt will not
presume the existence of acompelling interest until the State introduces some proof
of the need to curb a substantial and imminent threat to the safety of motorists on
public roads distinctly resulting from the conduct of unlicensed drivers.

Id. at 529-30.

The Hicks court went on to consider the second prong of the Downey test, noting that it
would be satisfied “when one can fairly say that roadblocks contribute in a meaningful way to
achieving the sufficiently compelling state interest [established under the first prong of the test].”
Id. at 531. Inthecasebeforeit, theroadblock revealed no unlicensed drivers, in spite of having been
operated over a two-night period. Seeid. Finding that the State had failed to demonstrate any
meaningful link between the operation of theroadblock and the achievement of itspurportedinterest,
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the Hicks court found that the roadblock also failed the second prong of the Downey test. Seeid.
at 532-33.

Finally, the court turned to the severity of the roadblock’ sinterference with personal liberty
and privacy, noting that “the most important attribute of a reasonable roadblock is the presence of
genuine limitations upon the discretion of the officersinthefield.” Id. at 533. The court continued:

[tlwo facts are critical to finding that the officers discretion on the scene was
properly limited: (1) the decision to set up the roadblock in the first instance cannot
have been made by the officer or officers actually establishing the checkpoint, and
(2) the officers on the scene cannot decide for themselves the procedures to be used
in operating the roadblock. In al cases, therefore, the State must show that some
authority superior to the officers in the field decided to establish the roadblock,
particularly as to its time and location, and that the officers adhered to neutral
standards previously fixed by administrative decision or regulation. To be clear,
these factors are so essential to a reasonable roadblock that the absence of ether of
them will necessarily result in the invalidation of the stops.

Id. at 533 (citation omitted) (emphasis added). In reiterating this point, Justice Barker later stated
flatly in hisopinion that “ Downey clearly condemns the same person holding the power to approve
and establish aroadblock, and the disconcerting appearance of thisfact in any record is necessarily
fatal to afinding of reasonableness under Article |, section 7.” Id. at 534-35.

In assessing the roadblock before it according to these criteria, the Hicks court determined
that the roadblock failed this prong of the Downey test, aswell. Seeid. at 535. Specifically, the
State introduced no proof that the officer who established and supervised the roadblock while at the
scene had earlier obtained administrative approval for doing so. Seeid. Moreover, “the officers
actually conducting the checkpoint had virtually complete discretion to decide for themselves the
procedures to be used in its operation.” Id.

Finally, the court expressed deep concern that the evidence suggested that the roadblock had
been operated in fact for purposes other than asadrivers' license checkpoint. Seeid. at 536. The
court elucidated:

Our close examination of the record reveals much evidence to show that this
drivers license roadblock was designed and operated as a method to pursue
objectives other than detecting and deterring unlicensed drivers. On the
administrative level, the time and place of the roadblock do not seem calculated, at
least in an intuitive sense, to detect unlicensed drivers, and the fact that the State
introduced no proof that the time and site of the roadblock were chosen because of
their effectivenessin detecting and deterring unlicensed driversfurther indi catesthat
the “drivers’ license” checkpoint was a subterfuge. On the operational level, the
record showsthat at |east one officer on the scene possessed and used adrug dog, and
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another officer seems to have conducted the roadblock for the purposes of
apprehending afleeing felon. Because neither of these purposesis arguably related
to any interest served by a checkpoint established to detect and deter unlicensed
drivers, onemay infer that at |east some officerswere pursuing investigatory agendas
that were wholly distinct and apart from the State' s claimed interest.

Id. at 537 (footnote, citation omitted). Noting that “[w]hen police officers are permitted, either
through administrative design or supervisory neglect, to actively engage in suspicionless
investigation of criminal activity wholly unrel ated to the purposes of theroadbl ock, the constitutional
protections afforded by Article |, section 7 are rendered utterly without effect or meaning.” 1d. at
538. Accordingly, “a checkpoint designed or operated to further illegitimate law enforcement
practicesunder the pretext of alawful purposeisunreasonableunder Articlel, section 7, irrespective
of other indicia of reasonableness.” Id. at 536.

ANALYSIS

Weturn now to theapplication of the Downey-Hickscal culusto theroadblock at issueinthis
case. Thefirst prong of the three-prong Downey test is the gravity of the public concern served by
the roadblock. Two of the participating law enforcement officers testified on this point. Officer
McDeuvitt described the roadblock as a “field sobriety checkpoint” but admitted that two canine
officers were present. Lt. Newman, who testified that he was the supervisory officer for the
roadblock, explained that the roadblock was utilized as a generaized “safety tool,” stating plainly
that they “weren’t specifically looking for anything.” When more closely questioned by the State,
Lt. Newman responded that the safety concerns meant to be addressed by the roadblock were
“impaired driving or that sort of thing.” However, Lt. Newman, who participated in determining the
location of the roadbl ock, also explained that the roadblock site was sel ected because there had been
fatal accidents and speeding at that location. Lt. Newman did not testify, however, that either the
accidents or the speeding were in any way related to driversimpaired by alcohol. Significantly, the
officers had no equipment at the site for testing blood alcohol content.

Thetria court concluded that the purpose of the roadblock was* public safety,” particularly
the detection of motoristsdriving under theinfluenceof alcohol. Theevidenceestablishes, however,
that there was no single specific goa in place for this particular roadblock. Rather, the sheriff’s
department was seeking to inhibit speeding drivers, “aggressive”’ drivers (of which the State’s
witnesses offered no definition), and impaired drivers. Additionally, the State was pursuing agoal
nowhere mentioned in the administrative memoranda or guidelines. the interception of those
transporting illegal drugs; hencethe K-9 officers. Obviously, checking for DUI violationswas just
one of severa actual purposes meant to be realized by this particular roadblock.

As noted above, our supreme court has acknowledged that the State’ s interest in detecting
DUI violationsis sufficiently compelling as to justify suspicionless seizures of its citizens, so long
as those seizures are carried out in a constitutionally reasonable manner. See generally Hicks and
Downey. Where that interest is the primary purpose for which the roadblock is established, the
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roadblock may still passconstitutional muster. See City of Indianapolisv. Edmond 531 U.S. 32, 48,
121 S.Ct. 447, 148 L.Ed.2d 333 (2000) (to determine the constitutionality of aparticular roadblock,
the reviewing court must “examine the available evidence to determine the primary purpose of the
checkpoint program.”) (emphasisadded); Downey at 111. Inthiscase, however, and contrary to the
trial court’ sconclusion, the State hassimply failed to provethat checking for motoristsdriving under
the influence was the primary purpose for the roadblock. The record contains no proof of the
number of arrests made in conjunction with the roadblock; no proof as to the nature of the arrests;
testimony that the | ocation was decided upon because of past traffic problems, but no indication that
those problemswerein any way caused by impaired drivers; testimony that no equipment for testing
alcohol impairment was in place at the scene; and testimony that K-9 officers were present. These
facts preponderate against a finding that the primary purpose of the roadblock was to check for
impaired drivers. The presence of K-9 officers also raises a concern that this roadblock may have
been operated, at least in part, asapretext. Nevertheless, wewill analyze whether the State’ sclaim
of “highway safety” purposesto be served by the roadblock were sufficiently grave and compelling
so as to satisfy thefirst of the three-prong Downey test.

In addition to pursuing impaired motorists, the proof before us demonstrates that the State
was also interested in detecting speeding drivers and those driving “ aggressively.”* Thus, we must
determine whether the State has proven (1) that speeding and/or aggressive drivers are unable to
safely operate vehicles on the state' sroads; (2) that speeding and/or aggressive drivers “invariably”
present an imminent danger of death or serious bodily injury to other drivers that is not typically
present with law-abiding drivers; and (3) that the safety threat from speeding and/or aggressive
driversisof such amagnitudethat the problem, coupled withitsrisk of harm, commands heightened
attention. See Hicks, 55 S.W.3d at 527.

We conclude that the State has not met its burden of proof asto any of these three criteria.
Indeed, the State has offered us no proof of the need to curb asubstantial and imminent threat to the
safety of motorists on public roads distinctly resulting from the conduct of these particular drivers.
Moreover, looking at the second of thesethreecriteria, common sensereveal sthat speeding doesnot,
in and of itself, pose “an imminent danger of death or serious bodily injury.” If it did, we are
confident that our legislature would more closely aign the penalties for speeding convictions with
the penalties provided for DUI. Asto whether “aggressive” driving creates such arisk, we must
point out that the State hasfailed to offer us any evidence asto what “ aggressive’ drivingis. Thus,
the State has failed to carry its burden of proving any compelling interest whatsoever in detecting
and/or deterring this amorphous group of motorists. Finally, the State has failed to prove that the
safety threat from this group of motoristsis of such a magnitude that heightened action isrequired.
Accordingly, we are constrained to hold that these two purposes for which this roadblock was
established do not satisfy thefirst prong of the Downey test. Moreover, because the State hasfailed

1We need not analyze whether driverstransporting illegal drugs might constitute a sufficiently compelling state
interest to satisfy the first prong of the Downey test because roadblocks established for that purpose are per se violative
of the Fourth Amendment. See Edmond, 531 U.S. at 48.
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to establish that the primary purpose for the roadblock was to check for impaired drivers, we hold
that the roadblock failsto satisfy in al eventsthe first prong of the Downey test.

We turn now to the second prong: the degree to which the roadblock advanced the State's
compellinginterest. Totheextent that theroadbl ock wasoperated in order to detect drunken drivers,
Downey instructs us that roadblocks are “ effective toolsin advancing the State’ sinterest in solving
[the] serious public danger [posed by motorists driving under the influence].” 945 SW.2d at 110.
However, we see no “meaningful link” between the establishment of a roadblock and the
interception of speeding and/or “aggressive” drivers. Cf. Hicks, 55 SW.3d at 532. Tothe contrary,
common sense indicates that aroadblock is a singularly ineffective means by which to detect such
motorists. Unlikedrivingwhileintoxicated -- abodily condition that thedriver ishel plessto change
by a sheer act of will -- a speeding or aggressive driver may cease his or her unlawful behavior
within seconds of being notified that he or she isin danger of apprehension, hence the Tennessee
Highway Patrol’s practice of “hiding” behind bridges or around curves in order to apprehend
motoristsdrivinginadangerousmanner. A speedingdriver aware of an approaching roadblock will
simply slow down. Being stopped at aroadblock will in no way detect such adriver. Thus, wefind
that, to the extent the roadblock was operated in order to apprehend speeding and “aggressive’
drivers, it failsto satisfy the second prong of the Downey test.

We turn now to the third and fina prong: the severity of the interference with personal
liberty and privacy caused by theroadblock. Asset forth above, Hicksinstructsusthat there aretwo
critical factors essential to afinding that a particular roadblock is constitutionally reasonable: (1)
theinitial decision to establish the roadblock cannot have been made by the officer or officers who
actualy set up and conduct the roadblock, and (2) the officers conducting the roadblock cannot
decide for themselves the procedures to be used in its operation. See 55 SW.3d at 533. The
roadblock before usfails on both of these counts.

Theinitia decision to set up the roadblock was apparently made by Deputy Chief Tommy
Standifer. Heand Lt. Newman then decided where the roadbl ock would belocated. Our conclusion
that both of these gentlemen served in an administrative capacity visavisestablishing the roadbl ock
is bolstered by the press release’s advance directive to contact either of these men for further
information about the roadblocks. Y et, both of these law enforcement officers were present at the
scene of the roadblock. Indeed, Lt. Newman was the “ safety coordinator” for the operation of the
roadblock. Obviously, thisaspect of the roadblock isin direct contravention of the requirements of
Downey and Hicks, because the decisions about establishing the roadbl ock were made by the same
men who were actually conducting it at the scene.? Furthermore, Lt. Newman testified that he
decided on the scene about how to handle traffic backlogs, and that his method was contrary to that
established by the guidelines. The trial court recognized that Lt. Newman “deviated from the
procedure,” but rationalized that the deviation was acceptable because Lt. Newman's persona
procedure was “less restrictive” than that specified by the guidelines. The central concern with

2In fairness to the Hamilton County Sheriff’s Department, the Hicks opinion had not been released as of the
date of the roadblock in this case.
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suspicionless seizures, however, isnot how an officer exerciseshisor her discretioninthefield, but
whether he or she exercises an inordinate amount of it. Any deviation from established guidelines
indicates that an on-site officer’ s discretion is not properly limited.

The trial court also overruled the Defendant’s motion to suppress on the grounds that the
Sheriff’s Department “used good faith to try to comply with the requirements of Downey.”
However, nowhere in Downey, Hicks, or any other case of which we are aware, is*good faith” set
forth as the appropriate standard by which to measure the constitutionality of a suspicionless
seizure.®* To the contrary, the law enforcement agency’ s “good faith” in conducting aroadblock is
simply irrelevant. Similarly, thetrial court’s conclusion about the public’slevel of “qualms’ over
the intrusions undertaken pursuant to the instant roadblock does not rescue the roadblock from
congtitutionally fatal mistakes.

In sum, thisroadblock evinces an absence of both of thefactorsidentified as essential by the
Hicks decision. Accordingly, we have no choice but to hold this roadblock unreasonable under
Articlel, section 7 of the Tennessee Constitution. See Hicks, 55 S.W.3d at 533.

The State argues, and we acknowledge, that the roadblock in this case did comport with
several constitutiona requirements. Specifically, theproof established that the Sheriff’ sDepartment
stopped all cars passing through the roadblock, so long as traffic permitted; adequate safety
precautionsweretaken, including warning approaching motoristsof theroadblock and stopping cars
only in a safe and visible area; the roadblock was conducted with uniformed officers and marked
patrol carswith flashing emergency lights; and advanced publicity about theroadbl ock wasfurnished
to the public at large. See Downey, 945 SW.2d at 110-12. Nevertheless, these aspects of the
roadblock do not overcomethe constitutional infirmities set forth in thisopinion. We conclude that
the roadblock before us ssimply does not pass constitutional muster under the Downey-Hicks
anaysis.

CONCLUSION
Thetria court’ sdenia of the Defendant’ s motion to suppressisreversed. Accordingly, we
vacate the Defendant’ s conviction and dismiss the charges against him.

DAVID H. WELLES, JUDGE

3I ndeed, inthe context of arrests, the United States Supreme Court hasrecognized that, “ If subjective good faith
alone were the test, the protections of the Fourth Amendment would evaporate, and the people would be ‘secure in their
persons, houses, papers and effects,” only in the discretion of the police.” Beck v. Ohio, 379 U.S. 89, 97, 85 S.Ct. 223,
229, 13 L.Ed.2d 142 (1964).
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