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OPINION

Factual Background

On the night of July 9, 2002, Amy Robinson and Nicole Free were riding around in arura
areaof Dyer County, when they observed a parked truck on asideroad that intersected the road they
were traveling. Asthey slowed, they heard “ someone yelling for [them] to pull over.” Robinson,
who wasdriving, stopped and asked if anything waswrong. Although Freelived inthearea, neither
she nor Robinson recognized the person, later identified asthe Appellant, or SheilaHutchinson, who
was also present. After determining that nothing waswrong, Robinson and Free got out of their car,
and thefour continued to engagein conversation. The Appellant and Hutchinson offered to sell Free
and Robinson several purses and other items located in the Appellant’ s truck. After declining the
offer, Robinson returned to her car. The Appellant followed her, leaned through the window of the
passenger- side of the car, and demanded Robinson’s and Free's purses. He then grabbed Free's
purse; however, Free was able to retrieve it from the Appellant. At this point, Free, who was still
outside the car, was attacked by Hutchinson, who also attempted to take the purse. The Appellant
then reached back into the car, grabbed Robinson’s hair, and again attempted to take her purse.
Robinson placed her car in reverse and “slammed” the Appellant between the open passenger-side
doors of her car and histruck. Shethen put her car in drive and made aquick turn, which threw the
Appellant out of the car. Robinson proceeded to driveto Free' shouse, where she called the sheriff’s
department. Meanwhile, Free, in an effort to escape, returned to the main rural road with the intent
of fleeing to her house. Free then relates,

I"'m trying to get away . . . then the truck starts up and here they come down the road.
[H]epullsup and he stops, and that’ swhen hejumpsout, attacks me and wrestlesme
totheground. . . and heliterally reaches around me and ripsthe handles on my purse
out of my hand and throws it in the truck and shuts the door and takes off.

After the Appellant had taken her purse, Free, frantic at this point, ran through afield to the nearby
home of Archie Criswell for help. Criswell called Free' s family and the sheriff’ s department.

After Hutchinson's arrest, she told investigators where Free's purse could be found. The
burned remains of the pursewererecovered, along with someidentification cards belonging to Free,
near apark. The Appellant was | ater arrested at a motel.

On August 12, 2002, aDyer County grand jury returned a two-count indictment against the
Appellant and Hutchinson,* charging them with therobbery of Nicole Freeand the attempted robbery
of Amy Robinson. After ajury tria, the Appellant was convicted of theft under $500 and attempted
robbery. A sentencing hearing was held on November 19, 2002, and the trial court sentenced the
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Hutchinson’s case was severed, and no disposition of her case is shown.
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Appellant to concurrent sentences of ten years, asaRange Il persistent offender, for the attempted
robbery and eleven months and twenty-nine days for the theft.

As part of the same sentencing hearing, the trial court also found that the Appellant had
violated the terms of his probation in Case Nos. C01-03 and C01-139. These charges arose from
guilty pleasto violations of the MVHO Act, which had been entered on June 12, 2001. As part of
the plea agreement, the Appellant had received an effective two-year Department of Correction
sentence, which was suspended with probation. After determining that the Appellant had violated
his probation, the trial court revoked the Appellant’s probationary sentences and ordered that the
balance of the sentences be served consecutively with the current sentences imposed.

Analysis

On appeal, the Appellant raises three issues for our review: (1) whether thetrial court erred
in admitting for impeachment purposes the Appellant’ s three prior convictions for violation of the
MVHO Act; (2) whether he was denied the effective assistance of counsel at trial and sentencing;
and (3) whether hereceived proper noticethat the probation revocation hearing would be conducted
at the sentencing hearing for the attempted robbery and theft convictions.

. Admission of Prior Convictions

Duringthetrial proceedings, aMorgan hearingwas conducted to determinetheadmissibility
of the Appellant’s prior convictions for impeachment purposes. The trial court ruled that a prior
reckless endangerment conviction was not admissible but held that the State could examine the
Appellant regarding a prior theft conviction and three prior violations of the MVHO Act. The
Appellant assertsthat allowing thethree prior habitual offender offensesto be used for impeachment
purposes was error because the offenses did not involve dishonesty or false statement and their
prejudicial effect outweighed their probative value. A trial court’s determination under the
Tennessee Rules of Evidence will not be reversed unless it appears from the record that the trial
court abused its discretion. State v. Mixon, 983 S.W.2d 661, 675 (Tenn. 1999).

In the present case, the State provided the Appellant with notice of its intent to use the
challenged convictions prior to trial. Clearly, the three violations were not crimes involving
dishonesty or false statement. However, all three violations of the MVHO Act were punishable by
imprisonment in excess of one year and were within the ten-year time limit. Tenn. R. Evid.
609(a)(2), (b). Thus, the only question for our review is whether the trial court properly balanced
the probative value of the convictions against their prejudicial effect.

Two criteria are especialy relevant in determining whether the probative value of a
conviction on the issue of credibility outweighs its unfair prejudicial effect upon the substantive
issues. (1) the impeaching conviction's relevance as to credibility; and (2) the impeaching
conviction’s similarity to the charged offense. Statev. Waller, 118 S\W.3d 368, 371 (Tenn. 2003)
(citing Mixon, 983 SW.2d at 674). A tria court should first analyze whether the impeaching
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convictionisrelevant to the issue of credibility. Id. Rule 609 suggests that the commission of any
felony is“generally probative” of acriminal defendant’s credibility. Id. (citing State v. Walker, 29
S.W.3d 885, 890 (Tenn. Crim. App. 1999)). However, our supreme court has previously rejected
a per se rule that permits impeachment by any and all felony convictions. Id. A prior felony
conviction still must be analyzed to determine whether it is sufficiently probative of credibility to
outweigh any unfair prejudicial effect it may have on the substantive issue of the case. 1d.

Asargued by the State, this court has previously held that adefendant’ s continued violation
of themotor vehiclelaws, after being declared a habitual motor vehicle offender, is probative of his
credibility “because it may indicate awillingnessto likewise disregard the laws of perjury.” State
v. Roger Dale Hill, No. 01C01-9508-CC-00267 (Tenn. Crim. App. at Nashville, June 20, 1996).
Thus, thethree prior convictionswere probative of the Appellant’ scredibility. Further, wecanfind
little, if any, prgudicia effect on the substantive issue of the case. The three complained of
convictionswereclearly not substantially similar to the charged offense. Wecan seeno material risk
that the jury would consider them as evidence of the Appellant’s propensity to commit the present
offenses. Thus, having found that the convictions were relevant to the Appellant’s credibility, not
unduly prejudicia, and not similar to the charged offense, we find no abuse of discretion inthetrial
court’s decision to admit them for impeachment purposes. Thisissue iswithout merit.

1. Ineffective Assistance of Counsal

Second, the Appellant asserts that he was denied his constitutional right to the effective
assistance of counsel. Specificaly, he contends that appointed trial counsel was deficient by: (1)
failing to subpoenaapotentia withessand instead using that witness' statement, which was harmful
to the Appellant; (2) failing to object to hearsay testimony, which was prejudicial to the Appellant;
and (3) disclosing plea agreement negotiations to the trial court during the sentencing hearing.

We arefirst constrained to note that the Appellant has chosen to raise hisineffective clam
inthe context of adirect appeal. Thispracticeis”fraught with peril” sinceit “isvirtually impossible
to demonstrate prejudice as required” without an evidentiary hearing. Kirby George Wallace v.
Sate, No. C01-9308-CC-00275 (Tenn. Crim. App. at Nashville, Sept. 15, 1994). Instead,
“ineffective assistance of counsal claims should normally beraised by apetition for post-conviction
relief.” Statev. Derenzy Turner and Vernon West, No. 02C01-9512-CR-00390 (Tenn. Crim. App.
at Jackson, June 11, 1997); see also Sate v. Bobby Vincent Blackmon, 78 S.W.3d 322, 328 (Tenn.
Crim. App. 2001). The insertion of an ineffective assistance claim within a motion for new trial
essentially transforms the hearing on the motion into a post-conviction proceeding. State v. Kathy
Jane Giles, No. W2001-01468-CCA-R3-CD (Tenn. Crim. App. at Jackson, Apr. 2, 2002).

Nonetheless, to succeed on a challenge of ineffective assistance of counsel, the Appellant
bears the burden of establishing the allegations set forth in his petition by clear and convincing
evidence. Tenn. Code Ann. 8 40-30-110(f) (2003). The Appellant must demonstrate that counsel's
representation fell below the range of competence demanded of attorneysin criminal cases. Baxter
V. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). Under Srickland v. Washington, 466 U.S. 668, 687,
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104 S. Ct. 2052, 2064 (1984), the Appellant must establish (1) deficient performance and (2)
prejudiceresulting from the deficiency. Thepetitioner isnot entitled to the benefit of hindsight, may
not second-guess a reasonably based trid strategy, and cannot criticize a sound, but unsuccessful,
tactical decision made during the course of the proceedings. Adkinsv. Sate, 911 SW.2d 334, 347
(Tenn. Crim. App. 1994). Thisdeferenceto thetactical decisionsof trial counsel isdependant upon
a showing that the decisions were made after adequate preparation. Cooper v. Sate, 847 SW.2d
521, 528 (Tenn. Crim. App. 1992).

It is unnecessary for a court to address deficiency and prejudice in any particular order or
even to address both, if the petitioner makes an insufficient showing on either. Strickland, 466 U.S.
at 697,104 S. Ct. at 2069. In order to establish prejudice, the petitioner must establish a"reasonable
probability that, but for counsel'sunprofessional errors, theresult of the proceeding would have been
different. A reasonable probability is a probability sufficient to undermine confidence in the
outcome." Satev. Burns, 6 S.\W.3d 453, 463 (Tenn. 1999) (quoting Srickland, 466 U.S. at 694, 104
S. Ct. at 2068).

The issues of deficient performance by counsel and possible prejudice to the defense are
mixed questions of law and fact. Burns, 6 SW.3d at 461. "[A] trid court's findings of fact
underlying a claim of ineffective assistance of counsel are reviewed on appeal under a de novo
standard, accompanied with a presumption that those findings are correct unless the preponderance
of the evidence is otherwise." Fieldsv. Sate, 40 S.W.3d 450, 458 (Tenn. 2001) (citing Tenn. R.
App. P. 13(d); Henley v. Sate, 960 SW.2d 572, 578 (Tenn. 1997)). However, conclusions of law
are reviewed under a purely de novo standard with no presumption that the post-conviction court's
findings are correct. Id.

a. Failure to Subpoena WitnesyIntroduction of Statement

The Appellant complains that trial counsel was ineffective for hisfailure to “subpoena co-
defendant Sheila Hutchinson, so that he could examine her with regard to an attempted drug
transaction with the alleged victims, Nicole Free and Amy Robinson.” Sheila Hutchinson was not
called as awitness a the hearing on the motion for new trial. When an appellant contends that his
trial counsel failed to present awitness in support of his defense, he should present that witness at
the evidentiary hearing. Blackv. Sate, 794 SW.2d 752, 757-58 (Tenn. Crim. App. 1990). Dueto
this omission, we have no way of knowing whether Hutchinson would have invoked her Fifth
Amendment rightsand refused to testify, or if she had testified, what her testimony would have been.
Thus, we are unable to conclude that trial counsel’s performance was deficient.

Conversely, the Appellant arguesthat trial counsel was deficient for alowing Hutchinson's
statement to be read into evidence by a sheriff’s investigator because it contained remarks
implicating the Appellant inthe current crimes. Therecord reflectsthat trial counsel was successful
in persuading the trial court to permit introduction of Hutchinson’'s pre-trial statement given to a



sheriff’ sinvestigator.? In Hutchinson's statement, which was read to the jury by the investigator,
Hutchinson stated that at the time of the robbery and attempted robbery of the two victims, she and
thevictimsweretrying towork a“drug deal” for six to eight hydrocodone pills. After the drug deal
went awry, Hutchinson acknowledged that the Appellant assaulted Free and stole her purse, which
contained $30.00. Thus, by introducing Hutchinson’s statement before the jury, trial counsel was
successful in doing what the Appellant argued that trial counsel failed to do by not subpoenaing
Hutchinson to testify at trial, i.e., introducing evidence that the four were engaged in drug dealings.

Moreover, although the statement admitted the Appellant’s involvement in the robbery of
Free, clearly the alegation of drug dealing played a role in the jury’s verdict by reducing the
Appéllant’s crime from a class C felony to a misdemeanor. While we do not necessarily endorse
such trid tactics, the proof of robbery was overwhelming and little was to be lost by this tactical
gamble at this stage of the trial. Indeed in this case, the Appellant’s sentencing exposure was
reduced from aten to fifteen-year-sentence to amaximum el even-month, twenty-nine day sentence.
Because we find no prgjudice, we find this claim without merit.

b. Failureto Object to Hearsay Statement

Second, the Appellant asserts that trial counsel was deficient for failing “to object to the
introduction of hearsay testimony by Archie Criswell.” Criswell testified at trid:

Well, my doorbell rang . . . And when | opened the door, [ Nicole Free] was standing
outside the door, screaming and hollering and begging me to let her in the house . .
. She said something to theeffect, “ They’ retryingto kill me,” or something likethat.

The Appellant challenges the testimony “they’re trying to kill me” on grounds of hearsay.
The tria court found the statement was “probably admissible” as an excited utterance under
Tennessee Rule of Evidence 803(2), thus, deficient performance was not established. The record
does not preponderate against this finding. Accordingly, thisissue is without merit.

c. Disclosure of Plea Offer During the Sentencing Hearing

During the course of the Appellant’ s sentencing hearing, trial counsel disclosed to thetrial
court that the State had made a plea offer, the terms of which were a sentence of eight yearsto run
concurrently with his two-year probation revocation, and that the Appellant had rejected the offer.
On the record, it was stated that this was done for post-conviction purposes. After hearing the
evidence and arguments, the trial court subsequently sentenced the Appellant to terms of ten years
for the attempted robbery and eleven months and twenty-nine days for the theft conviction.
Additionally, he ordered that the terms be served consecutively to the Appellant’s probation
revocation sentences.

2Although the statement was clearly hearsay, no objection was entered by the State as to its admission.
M oreover, the trial court concluded, “I’m going to let you do it this time, although | think I'm in error in doing so.”
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The Appellant arguesthat it was error to allow trial counsel to discloseto the court theterms
and regection of the plea offer pursuant to Tennessee Rule of Criminal Procedure 11(e)(6) and
Tennessee Rule of Evidence 410, which prohibit the disclosure of pleanegotiations. He assertsthat
the disclosure could have prejudiced the trial court’ s sentencing decision.

TheAppelant’ sreliance upon Tennessee Ruleof Criminal Procedure 11(e)(6) and Tennessee
Rule of Evidence 410, whicharesimilar in effect, ismisplaced. Theserulesaredesignedto preclude
the admission of aguilty pleafor purposes of establishing the defendant’ s cul pability or liability in
an existing or subsequent civil or criminal proceedings. Obviously, the Appellant’s guilt was not
at issue during the sentencing hearing

Although the harm addressed by Rule 11(e) or Rule410isnot implicated inthis case, clearly
the better practicewould beto refrain from discussing sentencing negotiationsduring an “ open plea’
sentencing hearing to preserve sentencing neutrality. Thisissue iswithout merit.

[11. Noticefor Probation Revocation

Lastly, the Appellant argues that he did not receive proper written notice regarding his
probation revocation hearing and that, as aresult, his due process rights were violated. The record
establishesthat the revocation hearing was conducted at the same time as the sentencing hearing for
the attempted robbery and theft convictions. Thetrial court’ sorder reflectsthat the Appellant’ stwo
probationary sentences in case numbers C01-03 and C01-139 were revoked due to the Appdllant’s
arrests and convictions for attempted robbery and theft.

A revocation hearing is described as aflexible, informal proceeding. Black v. Romano, 471
U.S. 606, 613, 105 S. Ct. 2254, 2258 (1985); Sate v. Wade, 863 S.W.2d 406, 408 (Tenn. 1993).
While the accused is not entitled to "the full panoply of procedural safeguards associated with a
criminal trial," Black v. Romano, 471 U.S. at 613, 105 S. Ct. at 2258, the Due Process Clause
contained in the Fourteenth Amendment to the United States Constitution and the Law of the Land
provision contained in Article |, Section 8 of the Tennessee Constitution require that the accused be
afforded certain basic rights. A minimum requirement mandated by the Due Process Clause
includes, “written notice of the claimed violations of [probation or] parole.” Gagnon v. Scarpdlli,
411 U.S.778, 786, 93 S. Ct. 1756, 1761-62 (1973) (citing Morrissey v. Brewer, 408 U.S. 471, 489,
92 S. Ct. 2593, 2604 (1972); see also Wade, 863 S.W.2d at 408. This court has held, however, that
therequirement ismet when thereis proof that the defendant had actual notice of the charges against
him, Satev. Christopher Lynch, No. E2001-00197-CCA-R3-CD (Tenn. Crim. App. at Knoxville,
Apr. 16, 2002) (citationsomitted) ("[t]hough written noticeispreferred, . . . actua noticewill suffice
to meet the due process requirements in arevocation of probation proceeding"), and when the trial
court makes oral findings of fact at the probation revocation hearing sufficient to show the grounds
for the revocation and the reasons for the court's findings. See State v. Leiderman, 86 S.W.3d 584,
591 (Tenn. Crim. App. 2002).



In the case before us, it appears that the Appellant did in fact have actual notice that the
revocation hearing would be conducted in conjunction with his other sentencing hearing. Tria
counsel stated, on the record, that the State had offered the plea agreement “ of eight years, Range
[11, concurrent with his two-year probation revocation that was also set to be heard at the same
time.” (Emphasis added).> Clearly, trial counsel was aware that the revocation hearing was
scheduled at the same time the sentencing hearing was to be heard, and this supports a finding that
the Appellant was also aware of the proceeding. See Christopher Lynch, No. E2001-00197-CCA-
R3-CD. No objection was made by trial counsel nor wastheissueraised in the motion for new trial.
The Appellant was aware that the hearing had been scheduled and that his probation revocation
hearingwould beheard. Additionally, the State was al so apparently awarethat arevocation hearing
was scheduled as the Appellant’s probation officer was present with the Appellant’s probation
history.

The function of notice isto provide forewarning to the person sought to be charged of the
existence of the particular facts in questions or to enable him to acquire the means of knowing it.
58 Am. Jur. 2d Notice 8§ 2, § 6 (1989). Although not provided written notice, the record indicates
that the Appellant was adequately informed of the revocation proceeding. We conclude that the
Appellant was not prejudiced, misled, or surprised by the failure to receive written notice.
Additionally, we note that the trial court determined that the Appellant had violated his probation
because of his arrests and convictions for attempted robbery and theft, and we find that the record
adequately establishes these violations. Thus, the Appellant’s claim of a procedural due process
violation is without merit.

CONCLUSION

Based upon the foregoing, we affirm the judgments of the Dyer County Circuit Court.

DAVID G. HAYES, JUDGE

3I ndeed, this statement by trial counsel was raised as a ground for ineffective assistance of counsel by the
Appellant.
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