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OPINION
|. Facts

This case arises from the Defendant’ s sexua molestation and rape of A.G.' in Clarksvillein
1997 and 1998. On December 8, 1998, the Montgomery County Grand Jury indicted the Defendant
on sixty-five counts of rape of a child and four counts of aggravated sexual battery involving five
different victims. On September 26, 2000, the Defendant pled guilty to four counts of aggravated
sexual battery, but thetrial court alowed the Defendant to withdraw those guilty pleas. On July 3,
2002, thetrial court granted the Defendant’ s motion to sever the sixty-nine counts according to the
five victims alleged in the indictments. The State gave notice that it would first try the following
counts: Count 3, aggravated sexua battery of A.G.; Count 4, child rape of A.G.; and Count 5, child
rapeof A.G. Thetria court denied the Defendant’ smotion in limineto exclude his handwritten and
post-arrest statements. The trial court also denied the Defendant’s motion to prohibit A.G. from
testifying because of thelost file containing recorded prior statementsof A.G. and instead instructed
thejury regarding thelost file. A jury convicted the Defendant of three counts of aggravated sexual
battery on July 25, 2002. Thetrial court sentenced the Defendant to el ght yearsfor each offense, and
ordered that the sentences run consecutively, for an effective sentence of twenty-four years. The
Defendant now appeals.

A. Trial

The following evidence was presented at the Defendant’s trial. A.G. testified that he was
eleven yearsold at thetime of thetrial. A.G. said that he had an older brother who was fifteen and
ayounger sister who was eight. He stated that his father was in the United States Army and was
stationed at Fort Campbell near Clarksvillein 1997. He explained that other children also lived in
his Clarksville neighborhood between 1997 and 1998. He testified that he knew the Defendant
because the Defendant lived across the street from his family’s house. A.G. stated that he was
friendswith ayoung boy who lived with the Defendant. He said that he played kickball and baseball
with other children when he lived near the Defendant. He stated that he also enjoyed playing
Nintendo video games, especially Super Smash Brothers, at his house with his brother and his
friends.

A.G. testified that the Defendant cameto hishouse on several occasionsto visit him or baby-
sit him, though he could not remember how many times the Defendant came over. He stated that,
when the Defendant baby-sat him, his brother and sister would also bein the house. A.G. testified
that, on one such occasion, the Defendant reached under A.G.’ s pgamas and touched his “private
part” with his hand when the two werein A.G.’s bedroom, which he shared with his brother. He

Ytisthe policy of this Court to use the initials of child sexual abuse victims instead of their names.
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stated that his parents were at home when the Defendant first touched his penis. A.G. said that the
Defendant touched his penis on another occasion when his parents were at “Ms. Sherry’s house”
acrossthe street. Hetestified that, while his parents were across the street at “Ms. Sherry’ s house”
and his brother was on the floor of the bedroom playing video games, the Defendant, who was on
the bed with A.G., reached under A.G.’s pgjamas and touched his penis. A.G. testified that, on a
different occasion in his sister’ sroom, the Defendant put his mouth on A.G.’s“front private part.”
He stated that, on another occasion in his sister’ sroom, the Defendant made A.G. put his mouth on
the Defendant’ s penis and touch the Defendant’ s peniswith hishand. A.G. testified that he could
not remember how many timesthe Defendant touched his penisor hetouched the Defendant’ spenis.

A.G. stated that he never told his mother or his father about the sexual abuse because the
Defendant “would give me stuff . .. . [i]f | wouldn’t tell.” Hetestified that the Defendant told him
that he would give him a Nintendo 64 if he agreed not to tell his parents about the sexual abuse.
A.G. stated that he could not remember who he first told about the abuse.

On cross-examination, A.G. testified that he could not remember exactly how old he was
when the Defendant touched him, but he remembered that he wasin the second or third grade. A.G.
stated that he enjoyed playing Nintendo combat games like Mortal Combat with his older brother.
He said that he could not remember when the Defendant told him that he would give him aNintendo
64 if he did not tell his parents about the abuse. A.G. testified that he told his parents about the
sexual abuse “when they found out,” though he could not remember how they found out about the
abuse. Hesaid that, when hetold his parents, “[t]hey said they loved me.” He stated that he could
not recall going to the Department of Children’s Services. A.G. said that he remembered testifying
in front of a grand jury, though he could not recall what he said. He stated that he remembered
telling the grand jury the same thing that he was testifying to at this trial. A.G. said that he
remembered telling the Grand Jury that the Defendant put his mouth on his penis and that A.G. put
his mouth on the Defendant’s penis. He testified that, when his parents went to “Ms. Sherry’s
house,” he and the Defendant went into his sister’s room, and the Defendant put his mouth on his
penis. A.G. stated that he could not remember what the Defendant was wearing at that time, though
he recalled that it was nighttime when the Defendant sexually abused him. He explained that the
Defendant was good friends with his parents and himself, and he was not afraid of the Defendant.

A.G. said that the first incidence of sexual abuse occurred during the school year, and then
asummer passed between that incident and the next, which also occurred during the school year.
He stated that, every time the Defendant sexually abused him, the door to the room would be closed.
A.G. saidthat hetalked with some of the prosecutors about the sexual abuse beforetestifyinginfront
of thegrand jury and at trial. He stated that he also talked with a counselor at Fort Campbell about
the sexual abuse.

R.G.,>A.G.’ smother, testified that her husband was assigned to duty at Fort Campbell from

2In order to protect the privacy of the child victim’s family, we will use the victim’s mother’s initials instead
of her name.
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1996 to 2000. She stated that, during that four year period, she and her family lived on May Apple
Drivein Clarksville. R.G. said that she was good friends with her neighbor, Sherry Dowker. She
testified that she knew the Defendant because he moved in with the Farr family across the street.
She explained that the Defendant worked on her family’ s computer after it crashed in 1996, and he
would talk with her children. R.G. stated that A.G. and his brother would play outside and play
Super Nintendo inside. She said that, until she learned of the sexua abuse, she considered the
Defendant afriend. She explained that she would occasionally ask the Defendant to baby-sit the
children while sheand her husband went to military functionsor acrossthestreet to Sherry Dowker’ s
house. She said that the Defendant baby-sat for her about five to seven times in 1997 and 1998.
R.G. testified that the Tennessee Department of Children’s Services (“DCS’) called her in late July
or early August of 1998 regarding the sexual abuse of A.G. She said that Deanna Groves of DCS
interviewed A.G., and he received a physical exam at the Our Kids Center in Nashville about two
weeks after DCS called her. Shetestified that she told A.G. to tell the truth.

On cross-examination, R.G. said that DCStold her to bring A.G. downto DCSin Nashville.
Shetestified that Deanna Groves told her and her husband that the Defendant said that he sexually
abused A.G. Shestated that A.G. told her about the sexual abuse about aweek after they met with
DCS. R.G. testified that A.G. made very specific disclosures about how hewas sexually abused by
the Defendant. She acknowledged that the Our Kids Center report stated that “[R.G.] . . . reportsthat
[A.G.] has not made a specific disclosure about the nature of sexua contact.” She aso
acknowledged that the Our Kids Center report stated that “when questioned about sexual contact
[A.G.] denied anyone had touched his private area.” R.G. stated that A.G. and his brother would
normally be near each other at bedtime because they shared abedroom. She said that the Defendant
oftenwould “hang out” in A.G.”sroom with A.G. and his brother at night when she and her husband
were at home. She said that she could not recall whether the door to their room was open or closed
when the Defendant wasin therewith them. R.G. testified, “ Therewasatimewhen | walked in and
[the Defendant] and [A.G.] were under the coversin the bedroom. . . . And [A.G.’s brother] was
sitting on the floor.” She said that she did not say anything when she saw the Defendant and A.G.
under thecovers. R.G. stated that A.G. adored the Defendant and was not afraid of him becausethey
were friends. She said that she never saw any kind of sexua contact between the Defendant and
A.G. Shetestified that A.G. saw amental health professional in 1995 because he missed hisfather,
who was stationed in Korea at the time, and because A.G. was having suicidal tendencies.

Onredirect examination, R.G. testified that she and her husband told “[A.G.] totell thetruth
and to answer al the questions that anyone asks of him.” She said that she may have told the
Defendant that A.G. missed his dad and had suicidal tendencies. On recross-examination, R.G.
testified that the prosecutors spokewith A.G. before hetestified beforethe grand jury and threetimes
before he testified at the Defendant’ s trial. She said that she had not talked with A.G. about the
sexual abuse in the three years preceding thetrial.

Michael Richard Ellis, an agent with the Florida Department of Law Enforcement in
Tallahassee, Florida, testified that he interviewed the Defendant on July 17, 1998, in a conference



room located in the field office.* He said that Special Agent Timothy Forrestall with the Federal
Bureau of Investigation also interviewed the Defendant at that time. Agent Ellis testified that the
Defendant was arrested and read his Miranda rights before they interviewed him. He said that the
Defendant signed a Miranda rights waiver form and then spoke with him and Agent Forrestall.
Agent Ellis stated that he and Agent Forrestall interviewed the Defendant for about three and a half
hours that evening until all three got tired and then they stopped the interview between 10:00 and
10:30 p.m. Hesaid that he and Agent Forrestall met with the Defendant on the morning of July 18,
1998, to continue the interview at the Leon County Jail in Tallahassee. Agent Ellis testified that,
within the first hour of that interview, the subject of A.G. came up. The agent stated that the
Defendant said that he was twenty years old at the time he had sexua contact with A.G. in
Clarksville between 1997 and 1998. Agent Ellis stated that the Defendant told them that, on one
occasion, he baby-sat A.G. and the other children when A.G.’s parents had gone out. The agent
testified that the Defendant said that heand A.G. “ended upin[A.G.’s] bedroom.” The agent stated:

[ The Defendant] made referenceto [A.G.] having avirtual pet game and that he had
goneto[A.G.'s] house for the purpose of repairing that pet gamel[,] and whilethere,
he and [A.G.] were sitting together and that he had placed hisarm across[A.G.]. . .
. [The Defendant] indicated that he had observed that [A.G.] then obtained an
erection and that this resulted in discussions that were sexual in nature.

Agent Ellis stated that the Defendant told them that, after observing that A.G. had an erection, “he
performed ora sex upon[A.G.]” Theagent explained, “[ The Defendant] said that on two occasions
he had performed oral sex upon[A.G.] and on one occasion, [A.G.] performed ora sex upon him.”
The agent said that the Defendant admitted to having three sexual encounters with A.G.

Agent Ellistestified that, following this second interview with the Defendant, he gave the
Defendant alegal pad and afelt tipped pen and told the Defendant “that . . . if he wanted to organize
his thoughts, regarding the conversation that we had had, that he might take advantage and use that
pen and pad that | have provided to him.” The agent stated that he returned to the Leon County Jail
onthemorning of July 19, 1998, and met with the Defendant for acouple of hours. Hetestified that
the Defendant gave him a handwritten note on legal paper that was signed by the Defendant and
dated July 19, 1998. The trial court allowed copies of the note to be distributed to the jury, and
Agent Ellis then read the note:

Ata hearing outside the presence of the jury on the Defendant’s motion to exclude the handwritten and
post-arrest statements to Agent Ellis and Agent Timothy Forrestall of the Federal Bureau of Investigation, the agents
explained that they were jointly investigating the use of the Internet to solicit young children for sex. As part of the
investigation, an undercover agent with the FloridaD epartment of L aw Enforcement represented herself asatwelve-year-
old boy in an Internet chatroom. The Defendant began significant dialog with the undercover agent posing as the young
boy, and, on July 17, 1998, the Defendant traveled to Tallahassee for the purpose of engaging in sexual relations with
theyoung boy. Asaresult, the agents arrested the Defendant at the designated meeting place and took him to the Florida
Department of Law Enforcement headquarters for questioning. The Defendant was convicted in the United States
District Court in Tallahassee of interstate travel for the purpose of engaging in sex with a minor and sentenced to two
years in prison.
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[A.G.], thiswasthe case of hugging, etc., stimulated himin adifferent way than say
hugging his father. [A.G.] was a happy kid even though he told me he wished his
Mom and Dad paid more attention to him and not forced him to do things against his
will (play sportsthat he didn’t want to). [A.G.] wasn't extremely intelligent, but he
wasn't stupid, your typical average American kid. We only had sexual contact
maybe 2-3 times with a large amount in between incidents. | guess| started it the
first time. Hedid thereafter. Hetold me heloved me. It seemed in histone of voice
hewasjust—moreout of habit than meaningit, Signed [the Defendant], 19 July, 1998.

Agent Ellis stated that, after talking with the Defendant and taking his note, he went to Clarksville
onJuly 21, 1998, and talked with Detective Billy Batson of the Clarksville Police Department about
the Defendant’ s confession. He said that he had no direct contact with DCS.

On cross-examination, Agent Ellis said that he knew that the Defendant had been awake for
anumber of hours when he and Agent Forrestall started interrogating him, but he did not know the
total number of hours. He stated that he and Agent Forrestall used a “bad cop/good cop routine”
when they interrogated the Defendant. Agent Ellis said that he asked the Defendant for his
cooperation during theinterview. Heexplained, “1 told him it was my experiencethat if heretained
an attorney, that the attorney would not alow him to talk to us until some proper time in the
process.” The agent testified that a photograph of A.G. was found on the Defendant when they
searched himin Tallahassee. Agent Ellisadmitted that he prepared totestify by reading investigative
reports that he made after he interviewed the Defendant. The agent stated that he would not have
remembered the details of hisinterview with the Defendant four years ago without refreshing his
memory with the investigative reports. Agent Ellis testified that he made the investigative reports
from his handwritten notes, which “were shredded after we thought the case had been resolved.”

The Defendant called Timothy Forrestall, a special agent with the Federal Bureau of
Investigation, who testified that hewas not awarethat the Defendant had been awakefor thirty hours
at the time he arrested him in Tallahassee. Agent Forrestal stated that he and Agent Ellis
interviewed the Defendant for three hours. He said that, during the interview, he showed the
Defendant the photograph of A.G. that they found on the Defendant. The agent said that he and
Agent Ellis asked the Defendant to identify the boy in the photograph and asked him “if he had done
anything improper with that boy.” Agent Forrestall testified that the Defendant knew A.G.’s date
of birth, and, at that point, he thought “there was some probability” that the Defendant had sexual
contact with A.G. The agent stated that, during the first interview session, the Defendant did not
admit to having sexual contact with A.G.

On cross-examination, Agent Forrestall stated that he took no notes during the Defendant’s
interview, rather Agent Ellis took notes and prepared the investigative reports. Agent Forrestall
stated that he could not remember in detail what the Defendant said during theinterview because he
did not take any notes, but he remembered that the subject of A.G. came up during the interview.
He said that Agent Ellis gave the Defendant a pad and pen to write letters to the victim and the
victim'sfamily. The agent said that he did not participate in the Defendant’ sinterview on July 19,
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1998.

The Defendant, who wastwenty-fiveat thetimeof trial, testified that hewrotethe confession
dated July 19, 1998. He stated that he wrote the confession “[t]o prevent [A.G.] from going through
what he actually went through.” The Defendant said that the statement he signed was not true, and
he denied telling Agent Ellis and Agent Forrestall that he had sexual contact with A.G. The
Defendant testified that hedid goto A.G.’shouseto help A.G. fix avirtual pet game, which needed
new batteries, and he gave A.G. new batteries for the game. He denied telling the agents that he
performedfellatioon A.G. andthat A.G. performed fellatio on him. The Defendant admitted telling
Agent Forrestall that he had sexual contact with A.G., but “it wastouching only.” He stated that he
told Agent Forrestall that he touched A.G., even though that was not true, because he wanted the
agent to stop yelling at him. The Defendant explained, “ Assoon asl said it, he sat down and Agent
Ellis started questioning me instead of [Agent] Forrestall.”

The Defendant testified that, in 1997, he worked as a computer technician for Liberty
Computersin Clarksville, and, in 1998, he started ajob at ColumbiaHCA. He stated that he lived
with the Farr family across the street from A.G.’ s house between 1997 and 1998. The Defendant
said that, “Whenever | had freetime, | went over to see how [A.G. and his family] were doing and
things like that.” He stated that, when he went to A.G.’s house, “[u]sually, | stayed in the living
room and talked to [R.G.].” The Defendant explained that he built R.G.’s computer in 1996, and,
“[w]hen | built the computer, | became better friends with them, and . . . | spent more time with
them.” He said that he went to A.G.’s house once or twice a month. The Defendant testified that
he baby-sat for A.G.’ sfamily no morethan three or four times. He said that when hewentto A.G.’s
house, there was normally another adult in the house, such as A.G.’s mother or father. He stated
that, in 1997 and 1998, he was friends primarily with the Farr family and A.G.’s family.

The Defendant testified that he liked kids because “[t]hey are funny and they see theworld
from adifferent perspectivethan wedo.” Hesaid that kids are funny “[b]ecause they don’t haveto
worry about all thethingsthat adultshaveto worry about everyday.” Heexplained that the maority
of the peopleheworked within thecomputer field “werevery boring,” so he enjoyed the spontaneity
of children. The Defendant testified that, when hewas at A.G.’ shouse in 1997 and 1998, he spent
half the time with either A.G.”s mother or father and half the time with A.G. alone. He said that,
normally, he and A.G. would “hang out” in A.G.”s room, which he shared with his brother. The
Defendant said that they would usually play Nintendo in A.G.’s room. He explained that A.G.
enjoyed playing a hockey game on Nintendo with the Defendant because A.G. could beat the
Defendant. Hetestified that he “was never, ever in the house alone with [A.G.],” becauseif A.G.’s
parents were not at home, A.G.’s brother and sister would be there. He said that A.G.’s brother
would be in the bedroom with him and A.G. playing Nintendo. He said that he went in A.G.’s
sister’s room on two occasions, once to play a keyboard and another time to ask A.G.’s father a
question. The Defendant stated that he was never done with A.G. in A.G.’s sister’s room. He
denied touching A.G.’s private part or putting his mouth on A.G.’s private part in A.G.’s sister’s
room. The Defendant also denied that A.G. put his mouth on his private part in that room. He
denied that heever laidd on A.G.’ sbed with A.G., but he admitted that they often sat on the same bed
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inA.G.’sroom when they played video games. The Defendant denied getting under the coverswith
A.G. on hisbed, but he said that A.G. would sometimes be under the covers while he was close to
A.G. on the bed. The Defendant said that A.G. would lean up against him while they were sitting
on the same bed. He explained that, occasionally, A.G. would fal asleep in hisroom, so hewould
lay A.G. on the bed and cover him up. The Defendant said that he would continue to sit on the bed
and play video games after tucking in A.G. He explained that he was never alone with A.G. when
A.G. waslying on the bed and he was sitting on the bed with him. The Defendant denied touching
A.G. sprivatepartin A.G.’ sroom. Healso denied that A.G. put hismouth on hisprivate part or that
heput hismouthon A.G. sprivatepart. The Defendant stated that he never touched A.G. inasexual

way.

The Defendant testified that A.G. acted like he loved him because “[a]s soon as | walked
through the door, hewould comeflyingat me. .. .. [I]f hedidn’t realize | cameinimmediately, there
were many times hewould run in the living room and he would run circles around me until | picked
him up.” The Defendant said that A.G. was affectionate toward him because A.G. liked him, and
heliked A.G. Hestated that heloved A.G., and he said hisrelationship with A.G. “waslike hewas
my little brother.” The Defendant testified that A.G. was comfortable around him and often fell
asleep leaning against the Defendant. He stated that he did not “ feel anything sexual towards[A.G.]
at all,” and there was nothing to indicate that A.G. felt anything sexual toward him. The Defendant
testified that he would play Nintendo with A.G. in his room because “[A.G.] would drag me back
there. Hewould grab me by the hand and take off.” He said that the door to A.G.”’ sroom was never
shut when hewasintheroomwith A.G. He explained that anyone walking down the hallway of the
house could seeinside A.G.’ sroom when they were playing Nintendo. The Defendant said that R.G.
often walked by the room when he came over, and she would come into the room many timesto see
what he and A.G. were doing.

The Defendant testified that he was arrested by Agent Ellisand Agent Forrestall on July 17,
1998, in Tallahassee. He said that he had been awake for thirty hours at the time he was arrested,
and hewastired. Hestated that, beforethat day, he had never been arrested. The Defendant testified
that the agents took him into a conference room at the Florida Department of Law Enforcement
headquarters. He said that Agents Ellis and Forrestall interrogated him for about three and a half
hours. The Defendant stated that the agentsinterrogated him about A.G. for approximately one hour
after the agents found a photograph of A.G. in hiswallet. He said that Agent Forrestall “said that
he knew that | had done some thingswith [A.G.],” and the Defendant responded that he “had done
nothing to [A.G.].” Hetestified that the agents asked him if he had sex with A.G. “at least fifty
different ways.” The Defendant stated that Agent Forrestall told him that if he did not sign the
Miranda rights form, “it could be worse for you. We would have to tell the Judge and the United
States Attorney that you didn’t want to cooperate with us and we will have to take you straight to
jail.” TheDefendant said that Agent Forrestall “wasvery aggressive, very mean. Hewould yell and
throw his notepad. He would get up in my face and make fists and slam it on the table” He
explained that, after Agent Forrestall had an outburst and yelled at him, Agent Elliswould quietly
take over and ask questions. The Defendant said that the agents had a* good cop/bad cop” routine,
with Agent Ellisbeing the*good cop.” He stated that the agentstold him that, unless he cooperated
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with them, A.G. would be subjected to physical exams and repeatedly interrogated until A.G.
admitted to being raped. The Defendant said that the agents also told him that A.G. may be taken
into state custody if the Defendant did not cooperate.

The Defendant testified that the agents then took him to the Leon County Jail, where he was
placed on suicidewatch. Hesaid that, on July 18, 1998, Agents Ellisand Forrestall cameto thejail
to interview him a second time. The Defendant stated that, during the second interview, he “went
from answering the questionstruthfully to answering the questions. . . inamanner that they wanted
tobeanswered.” Hesad that heanswered “yes’ when asked if he had sexual contact with A.G. The
Defendant explained, “1 was going to do what | had to do to keep [A.G.] from going through what
| had just went through that night. . ..” Hesaid that Agent Forrestall “started yelling and screaming
and getting louder and then | guess it was about an hour into the interview, | finaly said yes, it
happened.” He stated that he never told them that he performed fellatio on A.G. The Defendant
testified that Agent Ellis gave him a pad and a pen and asked him to write a paragraph about A.G.,
and he agreed to write about hisinvolvement with A.G. He explained, “[Agent Ellis] said that the
statement would ensure that thingswould go smoothly . ...” The Defendant admitted to writing that
he had sexual contact with A.G. about two to three times with a large amount of time between
incidents, but hesaid that the statement wasnot true. Hesaid that, on July 19, 1998, Agent Ellisread
the statement and told him that he left out information about who started the sexual contact. The
Defendant said that he wrote that he started the sexual contact on the first occasion, but that A.G.
started the sexual contact on subsequent occasions. The Defendant testified that his recollection of
theinterrogationsby the agentswas* sort of fuzzy” because“ [t]hat was one of theworst experiences
that | have ever gone through in my life and it took quite a while to start remembering what
happened.” The Defendant testified that he gave false statements to the agents to stop Agent
Forrestall from yelling at him and to prevent A.G. from having to go through interviews about the
sexual abuse.

On cross-examination, the Defendant testified that heworked at ColumbiaHCA in Nashville
in 1997 and 1998, and it took him about an hour to commute to work from Clarksville. He said that
he spent most of his limited free time in the company of children because he found them pleasant
and enjoyable. The Defendant stated that R.G. told him that A.G. was very upset when his father
went to Koreain 1995. He denied spending his free time playing Nintendo games with children.
The Defendant denied promising A.G. aNintendo 64. He said he spent a large amount of money
on computer equipment, in addition to paying for a car loan, insurance and gas. The Defendant
admitted that hewasin A.G.”sroom with A.G. and his brother when the boys' parents were across
the street. He denied being under the covers with A.G. on the bed. He testified that R.G. was
mistaken when she said that she could not see from the kitchen area into A.G.”s room. The
Defendant testified that A.G. was mistaken or lying about always shutting the door to his bedroom
to keep the cool air in. Hedenied beingin A.G.’sroom alonewith A.G. when the door was closed.

The Defendant testified that Agents Ellis and Forrestall were mean to him when they
interrogated himin Florida. He said that Agent Forrestall was especially mean to him and yelled at
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him most of thetime. The Defendant admitted going to the restroom with Agent Ellis and taking
some pillsat the Florida Department of Law Enforcement. He said he took high doses of Tagamet,
Halcion and Xanax in the restroom, and those drugs caused himto feel “ spacey” and very dizzy. He
said that those drugs caused him to “have very little recollection of what happened . . . .” The
Defendant testified that he has “had lots of time to think about it,” and he now remembers more
about hisinterviewswith the agents. Heexplained that hiswritten statement that he sexually abused
A.G. was not true. He said that he lied in the statement that he signed for Agent Ellis. The
Defendant testified that Agent Ellislied when he said that the Defendant admitted to having sexual
contact with A.G. The Defendant said that Agent Ellis also lied when he said that the Defendant
admitted to performing fellatio on A.G. and having A.G. perform fellatio on him. The Defendant
admitted telling Agent Forrestall that he had sexual contact with A.G., but it was only touching. He
said that he lied when he told Agent Forrestall that he had sexual contact with A.G.

Dr. William Bernet, aforensic psychiatrist and child psychiatrist, testified that he reviewed
some of A.G.’s psychotherapy and medical records and some of theinvestigative records by Agent
Ellis. Dr. Bernet stated that he aso examined the Defendant’ s written statement and some other
records regarding A.G. The doctor said that he interviewed the Defendant for about two and half
hours. Dr. Bernet testified that he was never able to review the early statements that A.G. made
regarding the sexual abuse. He explained:

[A.G.] wasinterviewed early in thisinvestigation by several different people and |
haven't been able to see those records, and as far as| know, they don’t exist at this
point, or | don’t actualy know what records were originally made, but in any case,
nobody has been able to provide to me the origina interviews of [A.G.], which
usually would have been very important to mein doing this kind of evaluation. Or
the interviews conducted by DCS, for instance, | have not been able to see. Also, |
have not been ableto interview [A.G.] himself. Sometimeswhen | do evauations,
likethis, | am able to interview the child and in this case, | have not been able to do
that.

Dr. Bernet testified that children must be interviewed in aparticular way in order to ensure that the
children’s statements are accurate and truthful. He said that “children don’'t always tell the truth
when they make astatement . . ..” Heexplained that “ research has been doneto show that there are
certain aspects or certain factorsthat seem to be consistent with atrue allegation and there are other
factors or aspects of the casethat are consistent with afalseallegation.” Thedoctor said that, “First
of al, you have to keep areally good record of the interview and the best way to do that, of course,
is to make atape, make an audio or videotape.” Dr. Bernet testified that the interviewer must tell
the child therulesfor theinterview and encourage the child to tell the truth, such astelling the child,
“today wearetalking about red lifethings, thingsthat really happened.” Hesaid that theinterviewer
also must encourage the child to give anarrative account of what happened during the alleged abuse
and avoid leading questions about the abuse. Dr. Bernet testified that “a fundamental part of the
technique of interviewing children, isto help thechild learn how to givea. . . free, narrative account
and the reason why that isimportant in this case, isthat asfar as| can tell, that has never occurred
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inthiscase.” He explained that, after reviewing the different interviews with A.G., “asfar as| can
tell, [A.G.] has never given asimple. . . narrative account of being abused by anybody, including
by [the Defendant].”

Dr. Bernet testified that a child may answer questions about sexual abuse in a certain way
because “through interviewing or repetitive questioning, the child has come to adopt the opinion or
the position of the interviewer, and the interviewer might be a parent, it might be a professiona
interviewer likeatherapist.” Heexplained that achild can beindoctrinated to makefal se statements
about sexual abuse. Dr. Bernet stated that he was concerned that A.G. may have been indoctrinated
to make false statements. He explained:

[A.G.] wasinterviewed by anumber of different people, by DCS, the police, by Our
Kids, by Dr. Ruby, | think by the District Attorney, and asfar as| can tell from the
records that we do have, is [A.G.] repeatedly said that he had not been abused,
although ultimately, he makes this little statement . . . about being touched on his
peanut, only after anumber of timesof making denials. Sothat issomething to think
about asto whether or not he wasthe victim of interviewer suggestion. Now, | guess
that | should mention that there are children who are ssmply frightened or scared or
who are reluctant to make a statement initially and so sometimes, they don’t make
a statement until the second or third interview, so that is possible. But even then, .
.. eventually when they do make a statement, then they should be ableto give this
free narrative that | mentioned before. . . .

Dr. Bernet explained that some children enjoy making up stories and engaging in fantasy, and those
children were more likely to make fal se statements about sexual abuse.

Dr. Bernet testified that adults “ also sometimes make false statements. In particular, what
is perhaps the most troubling is that sometimes adults make confessions, they make statements to
the police and they make confessions that are not true.” He stated that some adults make voluntary
false confessions to police, while other adults are coerced by police into making fal se confessions.
He explained, “ There are different reasons why a person might do this. . . and in fact, you know, |
think what | have learned about what happened to [the Defendant], | think that he’s probably an
example of acoerced compliant falseconfession.” Dr. Bernet described the Defendant asa* passive
compliant person” who “ismorelikely to get kind of pushed into doing something that isnot in his
interests.” Thedoctor stated that the Defendant’ s sleep deprivation contributed to the Defendant not
thinking clearly during theinterrogations. He explained, “[The Defendant] eventually got the idea
that he would be better off . . . and [A.G] would be better off if he ssmply gave in and wrote that
paragraph that you have seen.”

On cross-examination, Dr. Bernet testified that hedid not hear A.G. testify earlier inthetrial
and did not know whether A.G. waslying when he said that the Defendant sexually abused him. He
stated that it was possiblethat A.G. told the truth about being sexually abused by the Defendant. The
doctor said that it would have been helpful if he could have interviewed A.G., but R.G. refused to
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alow A.G. to beinterviewed. Dr. Bernet testified that promising to buy an expensive video game
system for achild “isthe kind of thing that could conceivably be part of an actual abuse situationin
the sense that it could be part of grooming, [where] the actual pedophiles groom their victims by
doing nice things for them.” The doctor stated that he believed that the Defendant made a false
confession because of his “passive personality style” and the way in which he was interrogated by
the agents.

The State then called Agents Forrestall and Ellis as rebuttal witnesses. Agent Forrestall
testified that he did not scream at the Defendant or pound hisfists on the table during the interviews
with the Defendant in Florida. The agent stated that he was calm and business-like when he was
interviewing the Defendant. Agent Ellistestified that he and Agent Forrestall were calm and casual
when they interviewed the Defendant in Florida. He said that he and Agent Forrestall “obviously
wanted to identify that we had control of the situation, but we certainly weren’t abusive.” Agent
Ellisdenied that they screamed or yelled at the Defendant and denied that Agent Forrestall beat his
fistson thetable. Agent Ellis stated that he took notes on ayellow legal pad, but he did not throw
the legal pad down in front of the Defendant.

After the presentation of evidenceand closing arguments, thejury found the Defendant guilty
of three counts of aggravated sexual battery.

B. Sentencing Hearing

The following evidence was presented at the Defendant’s sentencing hearing. The State
introduced the Defendant’ s presentence report into evidence. The Defendant testified that he was
twenty-five yearsold at thetime of the sentencing hearing. He stated that he was sorry that his case
took four years to be resolved, because “[e]verybody has gone through all kinds of stuff . . . [and]
nobody should haveto go throughit. Andthat includesme.” The Defendant explained that he was
sorry that A.G. had to testify at histrial. He stated, “[H]e was terrified when he had to testify. It
wasn’'t something he wanted to do. . . . | was very sorry he had to go through that. I've done
everything | could to prevent him from having to do that from the very beginning.”

The State requested that the trial court apply the following enhancement factors under
Tennessee Code Annotated section 40-35-114 (1997 & Supp. 2002): (2) thedefendant hasaprevious
history of criminal convictions or criminal behavior in addition to those necessary to establish the
appropriate range; and (16) the defendant abused a position of public or private trust, or used a
gpecia skill in a manner that significantly facilitated the commission or the fulfillment of the
offense. The State also requested that the trial court order the Defendant’ s sentences to be served
consecutively under Tennessee Code Annotated section 40-35-115(b)(5) (1997). The Defendant
requested that the trial court order the Defendant’ s sentences to be served concurrently because the
time span of the abuse was relatively short and there was no evidence of any residual physical or
mental damage to the victim. The Defendant also requested that the trial court apply the following
mitigating factors under Tennessee Code Annotated section 40-35-113 (1997): (1) the defendant’s
criminal conduct neither caused nor threatened serious bodily injury; and (6) the defendant, because
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of youth or old age, lacked substantial judgment in committing the offense.

After considering the evidence presented at the sentencing hearing, the trial court found
enhancement factors (2) and (16) to be applicableto the Defendant’ sconvictions. Tenn. Code Ann.
8 40-35-114. The tria court then found that mitigating factor (1) applied to the Defendant’s
convictions. Tenn. Code Ann. § 40-35-113. The court found that, “while [the Defendant] has
expressed regret concerning the process he has not indicated any sort of remorse for the crimes for
which he has been convicted. There’' sno indication of any contrition on his part for engaging inthe
acts for which he was convicted.” Thetria court sentenced the Defendant to eight years for each
count of aggravated sexual battery and ordered the Defendant’ s sentencesto run consecutively under
Tennessee Code Annotated section 40-35-115(b)(5), for an effective sentence of twenty-four years
in prison. The Defendant now appeals.

1. Analysis

On appedl, the Defendant contends that: (1) insufficient evidence exists in the record to
support his convictions; (2) the tria court erred by not requiring the State to elect the offenses it
wished to submit for consideration by the jury; (3) the tria court erred under Tennessee Rule of
Evidence 404(b) by admitting alaw enforcement officer’ stestimony of the Defendant’ s uncharged
conduct; (4) thetrial court erred by permitting alaw enforcement agent to testify about a recorded
recollection under Tennessee Rule of Evidence 803(5); (5) the trial court erred under State v.
Ferguson, 2 SW.3d 912 (Tenn. 1999), and Tennessee Rule of Criminal Procedure 26.2 by denying
the Defendant’ s motion to prohibit testimony of the victim and instead giving an instruction at the
end of thetrial after the alleged victim testified regarding the missing tape-recorded statements of
the victim; (6) reversible error occurred when the State failed to disclose, preserve and turn over a
law enforcement official’ s notes made during theinitial interrogation of the Defendant; (7) thetrial
court erred by allowing the State to submit an insufficient Bill of Particularsand to deviate from its
Bill of Particulars by submitting evidence that another witness was present during one alleged
touching of the victim; (8) thetrial court erred in denying the Defendant’ s motion to suppress his
written and oral statements made to law enforcement officialsin Florida; (9) thetrial court erred by
failing to instruct child abuse as a lesser-included offense of child rape and aggravated sexua
battery; (10) the State's closing arguments were so improper that they infected the tria with
unfairness and denied the Defendant due process; (11) thetrial court erred by interrupting the natural
flow of jury deliberationsto give supplemental instructions; and (12) thetrial court erredin ordering
the Defendant to serve his sentences consecutively.

A. Sufficiency of the Evidence

First, the Defendant contends that the evidence presented at trial wasinsufficient to support
his convictions for aggravated sexual battery. When an accused challenges the sufficiency of the
evidence, an appellate court’ s standard of review is whether, after considering the evidence in the
light most favorable to the prosecution, any rational trier of fact could have found the essential
elements of the crime beyond areasonabledoubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia, 443

13-



U.S. 307, 324 (1979); Statev. Carter, 121 S.W.3d 579, 588 (Tenn. 2003); Statev. Smith, 24 SW.3d
274, 278 (Tenn. 2000). This rule applies to findings of guilt based upon direct evidence,
circumstantial evidence, or a combination of both direct and circumstantial evidence. State v.
Pendergrass, 13 S.W.3d 389, 392-93 (Tenn. Crim. App. 1999).

In determining the sufficiency of the evidence, this Court should not re-weigh or re-evaluate
the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact from the evidence. Statev. Buggs,
995 SW.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, as well as all
factual issues raised by the evidence are resolved by the trier of fact. Liakas, 286 S\W.2d at 859.
This Court must afford the State of Tennessee the strongest legitimate view of the evidence
contained intherecord, aswell asall reasonable inferences which may be drawn from the evidence.
State v. Evans, 838 S.W.2d 185, 191 (Tenn. 1992). Because averdict of guilt against a defendant
removes the presumption of innocence and raises a presumption of guilt, the convicted criminal
defendant bears the burden of showing that the evidence was legally insufficient to sustain aguilty
verdict. 1d.; see State v. Carruthers, 35 SW.3d 516, 557-58 (Tenn. 2000).

The Defendant was convicted of three counts of aggravated sexual battery. Aggravated
sexual battery is* unlawful sexual contact with avictim by thedefendant or thedefendant by avictim
... [and] [t]he victim is ess than thirteen (13) years of age.” Tenn. Code Ann. 8 39-13-504(a)(4)
(1997). “Sexual contact” includes “theintentional touching of thevictim’s, the defendant’ s, or any
other person’sintimate parts.. . . if that intentional touching can be reasonably construed as being
for the purpose of sexual arousal or gratification.” Tenn. Code Ann. § 39-13-501(6) (1997).
“Intimate parts’ includes “the primary genital area, groin, inner thigh, buttock or breast of a human
being.” Tenn. Code Ann. § 39-13-501(2).

After considering the evidence in the light most favorable to the State, we conclude that
sufficient evidence exists in the record to support the Defendant’s convictions. A.G. testified that
the Defendant touched his penis on at least four separate occasions. The first incident of sexual
contact occurred when the Defendant put hishandsunder A.G.’ spajamasand touched his peniswith
his hands while they were in A.G.”s room and his parents were at home. The next incident of
touching occurred when the Defendant again put his hand under A.G.’s pgjamas and touched his
penis with his hands while they were in A.G.’s room, A.G.’s brother was on the floor playing
Nintendo, and A.G.’ s parentswere at Sherry Dowker’shouse. The third incident of sexual contact
occurred when the Defendant put his mouth on A.G.’s penis while they were in A.G.’s sister’s
bedroom. The fourth incident of sexua contact occurred when the Defendant made A.G. put his
mouth on the Defendant’ speniswhilethey werein A.G.’ ssister’ shedroom. A.G. testified generaly
to another incident of sexual touching by the Defendant with his hands, but the victim was not
specific.

The Defendant made the following written statement to the law enforcement officials in
Florida “[A.G.], thiswasthe case of hugging, etc., [that] stimulated him in adifferent way than say
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hugging hisfather. . . . We only had sexual contact maybe 2-3 timeswith alarge amount in between
incidents. | guess| started it the first time. He did thereafter. . ..” Agent Ellis testified that the
Defendant told him that “he and [A.G.] were sitting together and that he had placed his arm across
[A.G.]....[TheDefendant] indicated that he had observed that [A.G.] then obtained an erection and
that this resulted in discussions that were sexual in nature.” Agent Ellis stated that the Defendant
told them that, after observing that A.G. had an erection, “he performed ora sex upon[A.G.].” The
agent explained, “[ The Defendant] said that on two occasions hehad performed oral sex upon[A.G.]
and on one occasion, [A.G.] performed oral sex upon him.” The agent said that the Defendant
admitted to having three sexual encounterswith A.G. Moreover, the evidence was undisputed that
A.G. wassix or seven yearsold when the Defendant sexually molested him. Therefore, based upon
this evidence, we conclude that arational trier of fact could have found the essential elements of
three counts of aggravated sexual battery beyond a reasonable doubt.

B. Election of Offenses

The Defendant next contends that thetrial court erred by not requiring the State to elect the
offenses that it wished to submit for consideration by the jury. The Defendant contends that A.G.
testified to six separate instances of sexual contact, and, at the end of the trial, the State “did not
choose which of the six sexual contacts . . . the jury should consider when deciding whether to
convict the[D]efendant of the three charged offenses. . . . There can beno assurance. . . that thejury
reached aunanimous verdict asto each of the three counts of theindictment.” The State arguesthat
no election issue exists as to the two child rape counts because A.G. testified about only two
instancesof childrape. The State contendsthat, although A.G.’ stestimony suggested morethan one
instance of touching, he was specific asto only one instance that occurred when his parents were at
Sherry Dowker’s house, and the State elected during closing argument that specific instance of
sexual touching. Therefore, the State contendsthat itsfailureto elect at the close of its case-in-chief
was harmless.

TheTennessee Supreme Court “ has consi stently hel d that the prosecution must el ect thefacts
upon which it isrelying to establish the charged offense if evidenceisintroduced at trial indicating
that the defendant has committed multiple offensesagainst thevictim.” Statev. Johnson, 53 S.W.3d
628, 630 (Tenn. 2001) (citing State v. Kendrick, 38 S.W.3d 566, 568 (Tenn. 2001); Statev. Brown,
992 S.W.2d 389, 391 (Tenn. 1999); State v. Walton, 958 S.W.2d 724, 727 (Tenn. 1997); Tidwell
v. State, 922 SW.2d 497, 500 (Tenn. 1996); State v. Shelton, 851 SW.2d 134, 137 (Tenn. 1993)).
The el ection requirement “ safeguards the defendant’ s state constitutional right to a unanimousjury
verdict by ensuring that jurors deliberate and render a verdict based on the same evidence.” |d. at
631 (citing Brown, 992 SW.2d at 391); see Kendrick, 38 S.W.3d at 568. The Tennessee Supreme
Court explained that “‘[a] defendant’ sright to aunanimousjury before conviction requiresthetrial
court to take precautions to ensure that the jury deliberates over the particular charged offense,
instead of creating a“ patchwork verdict” based on different offensesin evidence.”” Kendrick, 38
S.W.3d at 568 (quoting Shelton, 851 S.W.2d at 137). Moreover, the election requirement serves
other interestsaswell: “it enables adefendant to preparefor aspecific charge; it protectsadefendant
against doublejeopardy; it enablesthetrial court to review the weight of theevidencein its capacity
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asthirteenth juror; and it enablesthe appel late court to review thelegal sufficiency of the evidence.”
Id.

“The necessity of requiring the State to make an el ection of the particular offenseit will rely
on for conviction . . . is. .. fundamental, immediately touching the constitutional rights of an
accused, and should not depend upon hisdemand therefor.” Burlison v. State, 501 S.W.2d 801, 804
(Tenn. 1973). Although the federal constitution’s requirement of unanimity among jurors has not
been imposed on the states through the Fourteenth Amendment, “there should be no question that
the unanimity of twelve jurorsisrequired in criminal cases under our state constitution.” State v.
Brown, 823 SW.2d 576, 583 (Tenn. Crim. App. 1991). The Tennessee Supreme Court held that
“where the indictment charges that sex crimes occurred over a span of time, evidence of unlawful
sexual contact between the defendant and the victim allegedly occurring during the time charged in
theindictment isadmissible,” but, at the close of proof, the State must el ect the facts upon which it
isrelying for conviction. State v. Rickman, 876 S\W.2d 824, 828 (Tenn. 1994).

In cases such asthisone, wherethe victim hastestified to several incidentsof sexual conduct
beyond that charged in the indictment, the State “must either limit the testimony of prosecuting
witnessesto asingle event, or prepare the case so that an election can be made before the matter is
submitted to the jury to decide.” Kendrick, 38 SW.3d at 568 (citing Shelton, 851 SW.2d at 137).
The requirement of election and ajury unanimity instruction exists even though the defendant has
not requested them. Burlison, 501 SW.2d at 804. Failure of the State to elect offenses when the
proof requires an election is considered an error of constitutional magnitude and will result in
reversal of the conviction, absent the error being harmless beyond areasonable doubt. See Statev.
Adams, 24 SW.3d 289, 294 (Tenn. 2000); Shelton, 851 S.W.2d at 138-39.

Recognizingthe practical difficultiesin applying theelection requirement incasesinvolving
child sexual abuse, the Tennessee Supreme Court provided the following guidelines:

By insisting upon election, we emphasize that the state is not required to
identify the particular date of the chosen offense. . . . [SJuch a requirement would
make impossible the prosecution of criminal acts committed against young children
who are the frequent victims of cognate crimes and crimes involving the age of
consent. However, a particular offense can often be identified without a date.

If, for exampl e, the evidenceindicatesvarioustypesof abuse, the prosecution
may identify aparticular type of abuse and elect that offense. Seee.g., Statev. Fears,
659 SW.2d 370, 374 (Tenn. Crim. App. 1983). Moreover, whenrecalling an assault,
achild may be able to describe unique surroundings or circumstances that help to
identify an incident. The child may be able to identify an assault with reference to
ameaningful event in his or her life, such as the beginning of school, a birthday, or
areative' svisit. Any description that will identify the prosecuted offense for the
juryissufficient. Infulfilling itsobligation under Burlison to ensurethat an election
occurs, the trial court should bear in mind that the purpose of election is to ensure
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that each juror is considering the same occurrence. If the prosecution cannot identify
an event for which to ask a conviction, then the court cannot be assured of a
unanimous decision. . . .

As noted above, in cases where a specific date cannot be supplied, thejury’s
consideration must be focused on one or more charged offenses by some effective
means of election, in order to ensure unanimity on those offenses and no others.

Shelton, 851 S.W.2d at 137-38.

In Brown, this Court held that an enhanced unanimity instruction is required in certain
instances where the State is required to make an election. Brown, 823 SW.2d at 583. This Court
held:

[1]n cases involving evidence which shows a real potential that a conviction may
occur asaresult of different jurorsconcluding that the defendant committed different
acts, each of which separately showing the commission of an offense, thetrial court
must augment the general unanimity instruction to insure that the jury understands
its duty to agree unanimously to a particular set of facts. The assessment of this
potential would involve consideration of the allegations made and the statutory
offense charged, as well as the actua evidence presented. Such an assessment is
needed because not every fact, circumstance or theory of guilt will call for an
instruction greater than the general one.

Id. “It is only when the evidence can be placed in ‘distinct conceptua groupings,” of which each
would constitute acrime under the same count, does the concern for unanimity arise.” Id. at 583-84
(citing United States v. Gipson, 553 F.2d 453, 458 (5th Cir. 1977)). However, the Tennessee
Supreme Court held that an enhanced unanimity instruction “isnot required evenin caseswherethe
proof doesindicate more than one offense. The election requirement itself aleviates any unanimity
concerns. Those states which require an enhanced unanimity instruction appear to rely upon it
instead of, not in addition to, an election requirement.” Johnson, 53 S.W.3d at 635 (citing State v.
Greene, 623 A.2d 1342, 1344-45 (N.H. 1993); State v. Weaver, 964 P.2d 713, 720 (Mont. 1998)).
Therefore, although the Supreme Court did not overrulethis Court’ sholding in Brown, the Johnson
Court clearly held that an enhanced unanimity instruction is not required because the election
requirement alleviates any unanimity concerns. Id.

In this case, the Defendant was charged with two counts of child rape and one count of
aggravated sexual battery. The indictment, which the State read to the jury at the beginning of the
trial, set forth the charges as follows:

COUNT 1:

[D]uring the years 1997 and 1998, and in the State and County aforesaid, [the
Defendant] unlawfully, feloniously, intentionally and knowingly did have sexual

-17-



contact with [A.G.], to-wit: by touching the said [A.G.’ 5] penis, for the purpose of
sexual arousal and gratification, the said [A.G.] being a person under thirteen (13)
yearsof age, inviolation of TCA 39-13-504 and against the peace and dignity of the
State of Tennessee. . . .

COUNT 2:

[D]uring the years 1997 and 1998, and in the State and County aforesaid, [the
Defendant] unlawfully, intentionally, feloniously and knowingly did sexually
penetrate [A.G.], to-wit: fellatio, by inserting his penisin victim’s mouth, the said
[A.G.] being aperson less than thirteen years of age, in violation of TCA 39-13-522
and against the peace and dignity of the State of Tennessee. . . .

COUNT 3:

[D]uring the years 1997 and 1998, and in the State and County aforesaid, [the
Defendant] unlawfully, intentionally, feloniously and knowingly did sexually
penetrate[A.G.], to-wit: fellatio, by inserting the said victim'’ spenisin hismouth, the
said[A.G.] being aperson lessthan thirteen years of age, in violation of TCA 39-13-
522 and against the peace and dignity of the State of Tennessee. . . .

A.G. testified that, on one occasi on when the Defendant was baby-sitting him, the Defendant reached
under A.G.’s pgjamas and touched his* private part” with his hand when they werein his bedroom,
which he shared with hisbrother. He stated that his parents were at home when the Defendant first
touched his penis. A.G. said that the Defendant touched his penis on another occasion when his
parents were at “Ms. Sherry’s house” across the street. He testified that, while his parents were
across the street a “Ms. Sherry’ s house” and his brother was on the floor of the bedroom playing
video games, the Defendant, who was on the bed with A.G., reached under A.G.’s pgamas and
touched hispenis. A.G. testified that, on adifferent occasion in hissister’ sroom, the Defendant put
his mouth on A.G.’s“front private part.” He stated that, on another occasion in his sister’s room,
the Defendant made A.G. put his mouth on the Defendant’ s penis and touch the Defendant’ s penis
with hishand. A.G. testified that he could not remember how many times the Defendant touched
his penisor hetouched the Defendant’ spenis. Agent Ellistestified that the Defendant admitted that
he performed oral sex on A.G. twice and that A.G. performed oral sex on him once. In the
Defendant’ s written statement, the Defendant admitted to having sexual contact with A.G. two to
three times.

At the close of the State’ s case-in-chief, the State failed to elect which set of circumstances
it wasrelying upon to support each charge. However, for the aggravated sexual battery chargeinthe
indictment, the State argued initsclosing argument that the Defendant reached under A.G.’ spajamas
and touched A.G.’s peniswhile A.G.’ s parents were at Sherry Dowker’ s house. The State argued
asfollows:

What was[A.G.] sure of? He was sure he waswearing his pgjamas. He had
his PJson. He was sure the door was closed because the boys like it cool and he
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was sure on one of these occasions his Mom and Dad were a Ms. Sherry’s.
Absolutely, abolt of lightning, [the Defendant] remembersthe Mrs. Sherry thingtoo?
Does that corroborate [A.G.]? Yes, the State submits that it does.

Hewas surethat hisfront private part wasfelt under his pgjamabottoms and
he was sure that he put his mouth on [the Defendant’ s| penis and he was sure [the
Defendant] put his mouth on [A.G.’s] penis.

Thetria court gave the following jury instruction regarding unanimity of verdicts:

MULTIPLE COUNTS: FINDING ON EACH REQUIRED
The crime charged in each count of the indictment is a separate and distinct
offense. You must decide each charge separately on the evidence and the law
applicabletoit. The defendant may befound guilty or not guilty on any or all of the
offenses charged. Your finding as to each crime charged must be stated in your
verdict. . . .

JURY: DELIBERATION
The verdict must represent the considered judgment of each juror. In order
toreturnaverdict, it isnecessary that each juror agreethereto. Your verdict must be
unanimous. . . .

Thetria court did not give any further instructions regarding the election of offenses.

The State argues that no election issue arose as to the two child rape counts because A.G.
testified about only two instances of child rape. The Defendant contendsthat A.G. testified about
three incidents of child rape, thereby requiring the State to elect which incidents should be
considered for thetwo child rape charges. After thoroughly reviewing therecord, we agree with the
State that no election issue arose as to the two child rape counts.

The Defendant contendsthat A.G. testified about three incidents of child rape. However, a
careful examination of thetranscript showsthat A.G. only testified about two incidents of child rape.
A.G. testified about two incidents of child rape on direct examination: (1) the Defendant put his
mouthon A.G.’spenisin A.G.’ ssister’ sroom; and (2) the Defendant made A.G. put the Defendant’ s
penisin hismouth whilethey werein A.G.’ssister’ sroom. On cross-examination, A.G. confirmed
that hetold the Grand Jury that the Defendant put hismouthon A.G.’ sprivate part and that A.G. put
hismouth onthe Defendant’ sprivate part. Immediately followingthequestionsregardingwhat A.G.
told the Grand Jury about the oral sex incidents, defense counsel further asked A.G., “Could youttell
me again what you said happened when your parents were at Ms. Sherry’s?’ (emphasis added).
A.G. replied that he and the Defendant went into A.G.’ ssister’ sroom “[a]nd then he put his mouth
onmy privatepart.” We concludethat thistestimony doesnot describeathird incident of child rape,
rather it is a clarification of A.G.’s earlier testimony regarding the two incidents of child rape.
Although he did not testify about this detail on direct examination, A.G. clarified that, when the
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Defendant put his mouth on A.G.’ s penis, his parents were at “Ms. Sherry’ s house.”

The Defendant also contends that Agent Ellis’ testimony regarding the Defendant’s
admission that he performed oral sex on A.G. twice and that A.G. performed oral sex on him once
created an election problem. However, Agent Ellis' testimony did not contain specific details about
the incidents of child rape like the testimony of A.G., and the testimony only regarded the
Defendant’ s admission to performing these acts. A.G. specifically detailed each incident of child
rape in accord with the two charges in theindictment. The charges in the indictment, which were
read to the jury, specifically set forth the type of child rape charged in each count. Theindictment
states that, in Count 2, the Defendant penetrated the victim by “fellatio, by inserting his penisin
victim’smouth,” and, in Count 3, the Defendant penetrated the victim by “fellatio, by inserting the
said victim’spenisin hismouth.” Therefore, we concludethat no el ection issue arose regarding the
two counts for child rape because A.G.’s testimony about the two incidents of child rape
corresponded exactly with the charges in the indictment, thereby ensuring unanimous verdicts on
those counts. Thus, we conclude that the State was not required to elect offenses for the two
aggravated sexual battery convictions under counts two and three, because these convictions were
clearly based on the testimony of the two incidentsinvolving oral sexual contact.

Asfor theaggravated sexual battery chargein Count 1, we concludethat thetrial court erred
by failing to require the State to el ect which incident of sexual touching should be considered by the
juryindeliberating onthat charge. A.G. testified specifically about two incidents of sexual touching
by the Defendant, and hetestified generally about oneincident of sexual touching. The Statedid not
l[imit A.G.’ stestimony to the offenses charged in theindictment. Instead, the Stateallowed A.G. to
testify to more than one act of aggravated sexual battery. While the State clamsthat it “ effectively
elected” during its closing argument which incident of sexual touching it intended to rely upon for
theaggravated sexual battery charge, werespectfully disagree. The State’ sclosing argument did not
explicitly elect one of the three incidents of sexual touching described by A.G.; rather, the State
merely described details of A.G.’ stestimony pertaining to two similar incidents of sexual touching
and did not even mention the requirement of election of offenses.* The tria court failed to take
precautionsto ensurethat thejury deliberated over the particular charged offenseand instead created
thepossibility of a“patchwork verdict” based on thedifferent incidentsof sexual touching described
by A.G. See Kendrick, 38 SW.3d at 568. Thetrial court should have required the State to elect
which incident it wanted to be considered for that count in the indictment.

Having found error, we now must conduct aharmlesserror analysis. Thefailureto elect can
be harmless beyond a reasonable doubt in an appropriate case. Adams, 24 SW.3d at 294; Shelton,
851 S.W.2d at 138-39. That is, the evidence may be of such aquality that no real risk of apatchwork
or “grab bag” verdict exists. Shelton, 851 SW.2d at 138. After thoroughly reviewing the record,
we conclude that the trial court’s error in failing to require the State to elect the offense for the

“We note that, even if the State had elected during its closing arguments, this election of offenses would not
have satisfied the requirements of Burlison, 501 S.W.2d at 804. State v. Ellis, 89 S.W.3d 584, 594 n.2 (Tenn. Crim.
App. 2000). The Ellis Court noted that any error in the timing of the State’s election may be harmless. 1d.
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aggravated sexual battery charge was not harmless. A.G. testified that, on one occasion when the
Defendant was baby-sitting him, the Defendant reached under A.G.’s pgjamas and touched his
“private part” with his hand when they were in his bedroom and his parents were at home. A.G.
testified that, on another occasion, the Defendant touched his penis under his pajamas while they
were in his bedroom, his brother was playing Nintendo on the floor, and his parents were at “Ms.
Sherry’s house.” The jury may have used either of these incidents to convict the Defendant of
aggravated sexual battery. By not requiring the State to elect which incident of sexual touching it
intended thejury to consider for the aggravated sexual battery charge, thetrial court created aserious
risk of apatchwork or “grab bag” verdict on that charge. Accordingly, wereversethe Defendant’s
conviction and sentence for aggravated sexual battery in Count 1.

C. Admissbility of Uncharged Conduct Testimony

The Defendant contends that the trial court erred under Tennessee Rule of Evidence 404(b)
by admitting Agent Ellis’ and A.G.’ stestimony regarding uncharged conduct. The Defendant argues
that Agent Ellis' testimony regarding the Defendant’ s admission that he performed oral sex on A.G.
twiceand that A.G. performed ora sex on the Defendant once wasimproper under Tennessee Rule
of Evidence 404(b) because it was evidence of uncharged conduct. Likewise, the Defendant argues
that thetrial court erred by allowing A.G. to testify to six counts of sexual abuseinstead of just three
because that was evidence of uncharged conduct. After thoroughly reviewing the record, we
conclude that thisissue has been waived because the Defendant failed to object to this testimony at
trial and failed to include thisissue in his motion for new trial. Tenn. R. App. P. 3(e) (stating that
“in all cases tried by a jury, no issue presented for review shall be predicated upon error in the
admission or exclusion of evidence, jury instructions granted or refused, . . . or other ground upon
which a new trial is sought, unless the same was specifically stated in a motion for a new trid;
otherwise suchissueswill betreated aswaived”); Tenn. R. App. P. 36(a) (“Nothinginthisrule shall
be construed as requiring relief be granted to a party . . . who failed to take whatever action was
reasonably available to prevent or nullify the harmful effect of an error”); see State v. Martin, 940
S.W.2d 567,569 (Tenn. 1997) (holding that adefendant relinquishestheright to argue on appeal any
issues that should have been presented in amotion for new trial). Therefore, we conclude that this
issue is without merit.®

D. Admissibility of Agent Ellis' Testimony

The Defendant next contends that the trial court erred by permitting Agent Ellis to testify
about arecorded recollection under Tennessee Rule of Evidence803(5). The Defendant argues that
Agent Ellis’ testimony was inadmissible as a present recollection refreshed under Tennessee Rule
of Evidence612. Inhisappellate brief, the Defendant contendsthat Agent Ellis' testimony mirrored

SWe note that, even if this issue was not waived, it is without merit. Where an indictment charges that sex
crimesoccurred over a span of time, evidence of unlawful sexual contact between the defendant and the victim allegedly
occurring during the time charged in the indictment is admissible, but, at the close of proof, the State must el ect the facts
upon which it is relying for conviction. Rickman, 876 S.W.2d at 828.
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hiswritten “investigative report,” so “he did not have an independent recollection refreshed of [the
Defendant] admitting the details but only read and memorized this investigative report for his
testimony.” The State arguesthat Agent Ellis’ testimony was not present recollection refreshed, so
the trial court did not abuse its discretion by admitting his testimony. After thoroughly reviewing
the record, we agree with the State.

During Agent Ellis’ testimony on direct examination, the Defendant’ s counsel objected to
Agent Ellis’ testimony about the Defendant’s statements with regard to sexual contact with the
victim. The following exchange occurred at a bench conference outside the hearing of the jury:

MS. DENSON: Y our Honor, it appears to me that he is reading directly from his
notes. It sounds likethisis past recollection recorded type situation? That was my
objection as to foundation. | would like, if anything, is to establish his past
recollection recorded?”’

THE COURT: Hedoesn't have anything in front of him. Heisbeing responsiveto
the questions that are asked. He doesn’t have anything in front of him. Heis not
reading anything. Whether he is reciting from memory or not, | have no way of
knowing, but he is not reading anything? | don’t understand the basis of your
objection? What are you saying that he is doing that he shouldn’t be doing?

MS. DENSON: | am saying that heistestifying not from his memory of the events
that happened, hisindependent memory; he' stestifying based . . . only on his notes?

THE COURT: That is something that you can go into him with on cross-
examination, but so far he' s been responsive to the questions that are asked and so,
your objectionisoverruled now. If you want to question him on cross-examination
about what you contend he is doing, you are free to do that, but until he does
something that makes me believe he' s reading from a prepared script, he [is] just
responding to questions?

On cross-examination, Agent Ellis admitted to preparing for his testimony by reading the
investigative report that he made following the interviews with the Defendant. Agent Ellis stated
that, without the investigative report, he would not have been able to recall specific details about
what the Defendant said during the interviews. The agent admitted that he read the investigative
report prior to trial to refresh his memory about what the Defendant said during the interviews.

In Tennessee, admissibility of evidenceiswithinthesound discretion of thetria judge. State
v. Saylor, 117 SW.3d 239, 247 (Tenn. 2003). In making these decisions, the tria court must
consider “the questions of fact that the jury will have to consider in determining the accused’ sguilt
as well as other evidence that has been introduced during the course of the trial.” State v.
Williamson, 919 SW.2d 69, 78 (Tenn. Crim. App. 1995). Wewill only disturb anevidentiary ruling
on appeal when it appearsthat thetria judgearbitrarily exercised hisdiscretion. Statev. Baker, 785
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SW.2d 132, 134 (Tenn. Crim. App. 1989).

Tennessee Rules of Evidence 612 and 613 establish the circumstances and procedures for
refreshing the memory of a witness using a prior statement of the witness. Tennessee Rule of
Evidence 612 explains the procedures when awitness uses awriting to refresh his or her memory:

If awitness uses a writing while testifying to refresh memory for the purpose of
testifying, an adverse party is entitled to inspect it, to cross-examine the witness
thereon, and to introduce in evidence those portions which rel ate to the testimony of
thewitness. If itisclaimed that the writing contains matters not rel ated to the subject
matter of the testimony, the court shall examine the writing in camera, excise any
portions not so related, and order delivery of the remainder to the party entitled
thereto. Any portionwithheld over objectionsshall be preserved and madeavailable
to the appellate court in the event of appeal. If awritingisnot produced or delivered
pursuant to order under thisrule, the court shall make any order justice requires; in
criminal cases when the prosecution elects not to comply, the order shall be one
striking the testimony or, if the court in its discretion determinesthat the interests of
justice so require, declaring amistrial.

The Advisory Commission Comment to Rule 612 explains the foundation necessary and procedure
to be used when the memory of awitnessis refreshed by awriting:

Only if a witness's memory requires refreshing should a writing be used by the
witness. Thedirect examiner shouldlay afoundation for necessity, show thewitness
the writing, take back the writing, and ask the witness to testify from refreshed
memory.

Tenn. R. Evid. 612, Advisory Comm’'n Cmt. Tennessee Rule of Evidence 612 only appliesif a
witnessusesawritingwhiletestifying. “By itsexpressterms, Rule 612 pertainsonly when awitness
usesawriting ‘whiletestifying’ to refresh memory for the purpose of testifying. Rule 612 does not
apply to awriting read before trial if the writing is not also used while the witnessis on the stand.”

Neil P. Cohen, et a., Tennessee Law of Evidence, 8§ 6.12[3][b] (4th ed. 2000).

Tennessee Rule of Evidence 613 governsthe use and admissibility of the prior statement of
awitness. Rule 613 provides in pertinent part:

(@) Examining Witness Concerning Prior Statement. In examining a witness
concerning a prior statement made by the witness, whether written or not, the
statement need not be shown nor its contents disclosed to thewitness at that time, but
on request the same shall be shown or disclosed to opposing counsel.

(b) Extrinsic Evidenceof Prior Inconsistent Statement of Witness. Extrinsic evidence
of aprior inconsistent statement by awitnessis not admissible unlessthewitnessis
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afforded an opportunity to explain or deny the same and the opposite party is
afforded an opportunity to interrogate the witness thereon, or the interests of justice
otherwise require.

Tennessee Rule of Evidence 803(5), an exception to the hearsay rule, explains the limited
circumstances under which the prior statement may be entered as an exhibit in atrial:

Recorded Recollection. A memorandum or record concerning amatter about which
a witness once had knowledge but now has insufficient recollection to enable the
witness to testify fully and accurately, shown to have been made or adopted by the
witness when the matter was fresh in the witness's memory and to reflect that
knowledge correctly. If admitted, the memorandum or record may be read into
evidence but may not itself be received as an exhibit unless offered by an adverse

party.

The Advisory Commission Comment to Tennessee Rule of Evidence 803(5) explains the showing
which must be made before the prior statement of awitness may be used to refresh the recollection
of thewitness at trial:

The proposed rule recognizes the traditional Tennessee hearsay exception for past
recollection recorded, but it expands common law in two respects. It allows the
admissibility of the contents of adocument reflecting past recollection recorded even
though the witness has some recollection of the recorded facts but not enough to
testify “fully and accurately.” Second, it permitsthe witnessto adopt arecord made
by another not acting under the witness's supervision. The safeguard is the
requirement of adoption at thetimewhen thewitness could vouch for thedocument’s
correctness.

Tenn. R. Evid. 803(5), Advisory Comm’'n Cmt. For past recollection recorded under Rule 803(5),
“the witness's memory is effectively useless; the witness does not remember the event and,
accordingly, cannot testify from present memory.” Neil P. Cohen, supra, 8 8.10[2][c]. In such
cases, “Rule 803(5) establishes a hearsay exception which admits into evidence awriting made or
adopted by the witness when the matter was fresh in the witness's memory and that describes the
event at issue.” Id.

Inthiscase, Agent Ellisread theinvestigative report before hetestified at thetrial to prepare
for his testimony, and the report was never used while the agent was on the stand. Therefore,
Tennessee Rule of Evidence 612 wasnot applicable. Moreover, Agent Ellis’ testimony was not past
recollection recorded because the agent did not need to have his memory refreshed with a prior
memorandum or record during histestimony. The State did not seek to read the investigative report
into evidenceunder Rule803(5), rather Agent Ellistestified from memory about what the Defendant
said during the interviews in Florida. Therefore, Tennessee Rule of Evidence 803(5) was not
applicable. Accordingly, we conclude that the trial court did not abuse its discretion by admitting
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Agent Ellis’ testimony. Thisissue iswithout merit.
E. TheMissing Prior Recorded Statement of the Victim

The Defendant next contendsthat thetrial court erred in refusing to prohibit testimony of the
victim under the balancing test of State v. Ferguson, 2 SW.3d 912 (Tenn. 1999), and under
Tennessee Ruleof Criminal Procedure26.2(e), because DCSlost thevictim’ sprior taped statements
and the State was unable to provide them to the Defendant during discovery. Prior to trial, the
Defendant, relying on Ferguson, filed amotion to compel discovery of the victim’s prior recorded
statement to DCS or to suppress the victim’ stestimony if such discovery was not provided. In his
motion, the Defendant contended the following:

In the present case, the missing evidenceistherecorded and transcribed interview of
the victim by the Department of Children’s services, which likely contained denials
of sexua contact by the child. Denials of sexua contact would be vauable
impeachment evidence, which would be material to preparation of the defense and
may lead to entertain areasonable doubt about [the Defendant’s| guilt.

The Defendant argued that the State should have made effortsto protect the prior recorded statement
of thevictim because “in sexual abuses cases wherethereisno physical or eyewitness testimony to
the abuse, other than the alleged victim, the prior statements of the alleged victims are of utmost
importance.” Hefurther contended that allowing the victim to testify despite the State’ sloss of the
victim’sprior recorded statement “would result in afundamentally unfair trial for the [D] efendant.”
Therefore, the Defendant requested that the trial court “either dismiss Counts 3, 4, and 5 of the
indictment, or suppress testimony of the alleged victim A.G. At the very least the court should
provide an instruction as set forth in Ferguson.”

The day before the Defendant’s trial began, the trial court conducted a hearing on the
Defendant’ s pre-trial motions. The State acknowledged that the victim’ s prior recorded statement
to a DCS case worker had been lost. The State introduced a copy of an examination report of A.G.
from the Our Kids Center dated August 3, 1998, into evidence. The report stated, in pertinent part,
asfollows:

[A.G.] wasreferred by Deanna Groves[of DCS] on 7/24/98. Ms. Grovesreportsthat
the alleged perpetrator has admitted to three episodes of penile anal penetration with
gjaculation. Thelast known sexual contact wasover aweek ago. Shefurther reports
that [A.G.] has been interviewed by the Department of Children’s Services and has
not disclosed much detail about the sexua contact. . . .

The Statethenintroduced an affidavit from AmdiaB. Wallace of DCSinto evidence. The affidavit
stated the following:

I, AmeiaB. Wallace, being duly sworn doth sayeth as follows:
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That the[A.G.] Child Protective Servicesfile concerning the sexua abuse of
[A.G.] by [the Defendant], is not to be found in the Department of Children’s
Services archives. This was a July 1998 investigation, which began as a referra
describing statements made by [the Defendant] while he was incarcerated in a
Tallahasseejail. The entirefilewaslost and all effortsto find it havefailed. This
file was closed after [the Defendant] was indicated as a sexual perpetrator. Some
writing has been replicated from general information in other victim records,
computer print-offs, and forms.

This file may have been lost when they [sic] were in storage at the
Department of Human Services awaiting transfer to the Department of Children’s
Services. Central Personnel from the Department of Children’s Services mistakenly
moved al files causing them to beplaced in aconfusing lack of order. Thisoccurred
in 1999.

An effort to place these files in a semblance of order over a period of many
months has had limited success.

After this event many files have not been found. Another problem arose
when support staff were allowed to file files without proper training. Thereisno
central fileclerk. Thefiling system has moved from afile tabbed with family name,
then later by children’s name, now back in the family names once again.

Somefilesareremoved from our officefor audit purposes, appeals, criminal
court cases, criminal investigations, complaints from central office, CART (Child
Abuse Review Team) and CPIT (Child Protective Investigation Team) meetings.

| have exhausted all effortsto find thisfile.

The State told the trial court that it contacted Deanna Groves, who was not available to testify, and
she stated that she did not have any recollection of theinterview with A.G. The State admitted “that
there was negligence involved here on the part of the Department of Children’s Services. . .. The
State would submit that through mere simple negligence, this huge bumbling dinosaur has lost its
fileamong what | suppose arethousandsof files. . . that weremoved . ...” The Staterequested that,
instead of suppressing A.G.’ s testimony, the trial court craft ajury instruction that “basically says
the Department of Children Serviceswasnegligent. Asaresult of their negligence, thefilewas|lost.
Asaresult of thefilebeinglost, an audio tape recording apparently waslost, aswell asthetranscript.
And let thejury decide. . . how significant that is?”

Thetria court found that “[t]he sufficiency of other evidence cannot be considered by this
Court at this time because | haven't heard it, so we'll come back to this motion after we exhaust
everything that there is for this Court to consider.” Following the presentation of evidence at the
Defendant’ s trid, thetrial court found that:
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[A]fter hearing the evidenceto thispoint, the Court isnow capabl e of consideringthe
factor, the Ferguson factor of the sufficiency of the evidence, along with the other
factors that the Court has already made reference to. And | [am] denying the
Defendant’ s motion to dismiss, but | am going to fashion an instruction to the jury
about the fact that the file was lost.

Thetria court instructed the jury regarding the lost file as follows:

DUTY TO PRESERVE EVIDENCE
The State has aduty to gather, preserve, and produce at trial evidence which
may possess excul patory value. Excul patory evidenceisevidencewhichisfavorable
to the defendant.

In this case, the Department of Children’s Services has acknowledged that it
lost its file which contained information about the aleged victim, including an
interview with the alleged victim and statements made by him about this case.

If, after considering al of the proof, you find that the State failed to gather or
preserve evidence, the contents or qualities of which are an issue and the production
of which would more probably than not be of benefit to the defendant, you may infer
that the absent evidence would be favorable to the defendant.

1. Statev. Ferguson

The Due Process Clause of the Fourteenth Amendment to the United States Constitution
provides every defendant the right to a fair trid.® To facilitate this right, a defendant has a
constitutionally protected privilegeto request and obtain from the prosecution evidencethat iseither
material to guilt or relevant to punishment. Brady v. Maryland, 373 U.S. 83, 87 (1963). Further, the
prosecution has a duty to turn over excul patory evidence that would rai se a reasonable doubt about
a defendant’s guilt. United States v. Agurs, 427 U.S. 97, 110-11 (1976). The evidence in both
Brady and Agurs was “plainly excul patory” evidence, which differs from the evidence in the case
under submission, which is*alegedly exculpatory.”

The Tennessee Supreme Court adopted a bal ancing approach to determinethe consequences
that flow from the State’s loss or destruction of allegedly exculpatory evidence in Ferguson, 2
SW.3d 912. InFerguson, the Court held that thefirst step in the balancing analysisisto “ determine
whether the State had a duty to preserve the evidence. Generally speaking, the State has a duty to
preserve al evidence subject to discovery and inspection under Tenn. R. Crim. P. 16, or other
applicable law.” 1d. at 917 (citing Brady, 373 U.S. at 87; Agurs, 427 U.S. at 110-11). The Court

b As ageneral rule, . . . atrial lacks fundamental fairness where there are errors which call into question the
reliability of the outcome.” Ferguson, 2 S.W.3d at 914, n.3 (citing Lofton v. State, 898 S.W.2d 246, 248 (Tenn. Crim.
App. 1994); Watkins v. State, 393 S.W.2d 141, 144 (Tenn. 1965); Bettsv. Brady, 316 U.S. 455, 462 (1942)).
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clarified the boundaries of the State’ sduty to preserve evidence by quoting Californiav. Trombetta,
467 U.S. 479 (1984), which held:

“Whatever duty the Constitution imposes on the States to preserve evidence, that
duty must be limited to evidence that might be expected to play asignificant rolein
the suspect’s defense. To meet this standard of constitutional materiality, evidence
must both possess an exculpatory value that was apparent before the evidence was
destroyed, and be of such a nature that the Defendant would be unable to obtain
comparable evidence by other reasonably available means.”

Ferguson, 2 SW.3d at 917 (quoting Trombetta, 467 U.S. at 488-89).

The Court explained that if the proof demonstrates the existence of a duty to preserve the
evidence and demonstrates that the State failed in that duty, “the analysis moves to considerations
of several factors which guide the decision regarding the consequences of the breach.” Id.
Accordingly, those factorsinclude: “ (1) the degree of negligenceinvolved;’ (2) the significance of
the destroyed evidence, considered in light of the probative value and reliability of secondary or
substitute evidence that remains available; and (3) the sufficiency of the other evidence used at trial
to support the conviction.” Ferguson, 2 S\W.3d at 917. “If, after considering all the factors, thetrid
judge concludesthat atrial without the missing evidence would not be fundamentally fair, then the
trial court may dismissthe charges.” 1d. However, dismissal is but one of thetrial judge’ soptions.
Id. “Thetria judge may craft such orders as may be appropriate to protect the defendant’ sfair trial
rights. Asanexample, thetrial judge may determine, under the facts and circumstances of the case,
that the defendant’ s rights would best be protected by ajury instruction.” 1d. The Ferguson Court
suggested the following jury instruction in a case where the State lost or destroyed “allegedly
exculpatory” evidence:

The State has a duty to gather, preserve, and produce at trial evidence which may
possess exculpatory value. Such evidence must be of a nature that the defendant
would beunableto obtain comparable evidencethrough reasonably avail ablemeans.
The State has no duty to gather or indefinitely preserve evidence considered by a
gualified person to have no excul patory value, so that an as yet unknown defendant
may later examine the evidence. If, after considering all of the proof, you find that
the State failed to gather or preserve evidence, the contents or qualities of which are
in issue and the production of which would more probably than not be of benefit to
the defendant, you may infer that the absent evidence would be favorable to the
defendant.

Id. at 917, n.11 (citing Trombetta, 467 U.S. at 489; Statev. Willits, 393 P.2d 274, 276 (Ariz. 1964)).

"This factor presumes negligence in the loss or destruction of the evidence. Should the proof show bad
faith, the trial judge may consider such action as may be necessary to protect the defendant’s fair trial rights.
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In this case, we must first determine whether the State had a duty to preserve A.G.’s prior
recorded statement to DCS and whether the State failed in that duty. According to the Our Kids
Center examination report, “[A.G.] has been interviewed by the Department of Children’s Services
and has not disclosed much detail about the sexual contact.” Therefore, the lost tape recording and
transcript of A.G.’s statement to DCS may have had exculpatory value because, in the statement,
A.G. apparently did not disclose “much detail” about the abuse. Depending upon what A.G. said
in the statement, the Defendant may have used the prior recorded statement to impeach A.G. during
cross-examination. Further, the statement could have been material to the preparation of the
Defendant’ sdefense. Thus, the State had aduty to preserve A.G.’ sprior recorded statement to DCS
as “potentially exculpatory evidence.” Ferguson, 2 SW.3d at 918. By losing A.G.’sfile, the State
breached thisduty. Accordingly, we must consider the three factors set forth in Ferguson to decide
whether the trial court erred in failing to suppress A.G.’s testimony and instead crafting a jury
instruction regarding the missing evidence.

Thefirst factor to consider in determining what consequences should flow from the State's
breach of duty isthe degree of negligenceinvolved. Id. at 917. In hisappellate brief, the Defendant
contends that “[f]iles were not lost for the four of the five alleged victims that admitted sexual
contact to some extent. The recorded, transcribed interview of the one aleged victim who appears
to havedenied sexual contact . . . was‘lost.”” The Defendant assertsthat, whilethe State may allege
thiswassimply coincidence, “[c]ircumstantially, theloss of thisfile appearsto beindicative of more
bad faith than coincidence. Ataminimum, lossof thisfilewasgrossnegligence.” Wedisagreewith
the Defendant’ s allegationsthat the loss of A.G.’sfilewasaresult of bad faith or gross negligence.
Accordingto Wallace' saffidavit, A.G.’ sfilewasl ost because of abureaucratic shufflingand moving
of fileswithin DCS. Apparently, DCSworkers, including Wallace, conducted an extensive search
for the missing file but failed to find it. Unquestionably, the Defendant has failed to provethat the
State acted in bad faith by losing the evidence. The only conclusion remaining isthat the evidence
was negligently lost, and we conclude that the conduct was simple negligence, as opposed to gross
negligence.

The second factor we must consider addresses the significance of the missing evidence, “in
light of the probative value and reliability of secondary or substitute evidence that remains
avalable.” 1d. Inhisappellate brief, the Defendant contends that histrial was acredibility contest
between A.G., whotestified that the Defendant raped and sexually mol ested him, and the Defendant,
who denied that he touched A.G. The Defendant asserts that, as a credibility contest, “[t]he
significance of any prior statements by the alleged victim that no sexual contact occurred is
extremely important.” The Defendant further contendsthat the Our Kids Center examination report
of A.G. was a“weak substitute for the denials and coercive questioning [the Defendant] believe]s]
would have been in the DCSfile.”

We respectfully disagreewith the Defendant’ sassumptionsthat the lost statement contained
denialsof sexual contact and evidence of coercivequestioningby DCS. Theonly evidencepresented
about the contents of the missing filewasthe Our Kids Center examination report, which stated that
A.G. “has not disclosed much detail about the sexual contact” during a DCS interview. If A.G.
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stated that the Defendant abused him but did not disclose much detail about the sexual contactinthe
missing statement, then the Defendant would have had difficulty using the statement to impeach
A.G. Asto the availability of secondary or substitute evidence, the Our Kids Center examination
report of A.G. stated: “When questioned about sexual contact, [A.G.] denied anyone had touched
his private areas.” During cross-examination, A.G. stated that he did not remember going to a
hospital in Nashville after he told his mother about the abuse and did not remember “anybody ever
looking at [him] and asking [him] questions about [theabuse].” Thus, it appearsthat the Defendant
attempted to impeach A.G. using this prior inconsistent statement in the Our Kids Center
examination report, but he was unsuccessful because A.G. could not recall going to the Our Kids
Center in Nashville. In addition to the questionable impeachment value of A.G.’s missing prior
recorded statement, there was certainly no guarantee that A.G. would have remembered the initial
interview with DCSin light of the fact that he could not remember the examination at the Our Kids
Center. Aside from the possible impeachment of A.G., the missing file did not prevent the
Defendant from presenting a comprehensive defense to the charges alleged in this case. The
Defendant vigorously cross-examined all the State's witnesses, especially Agents Ellis and
Forrestall, and he presented expert testimony to explainthat A.G. may havelied about being sexually
abused and that the Defendant may have been coerced into confessing by the agents’ interrogation
techniques. Therefore, in spite of theunavailability of A.G.’sprior recorded statement, we conclude
that the Defendant presented his defense in as complete a manner as was possible without the
missing evidence.

The third factor to consider is the sufficiency of the other evidence used at trial to support
the conviction. Id. As explained above, the evidence was sufficient to support the Defendant’s
convictions of aggravated sexual battery. A.G. testified that the Defendant touched his penis under
his pgamastwice. A.G. also testified that the Defendant performed oral sex on himin hissister’s
room and that A.G. performed oral sex on the Defendant in his sister’s room. The Defendant
admitted to Agent Ellisthat he performed oral sex on A.G. twice and that A.G. performed oral sex
onhimonce. Inthe Defendant’ swritten confession, he admitted to having sexual contact with A.G.
two to three times. Thus, the evidence presented was sufficient, as amatter of law, for conviction.

As aremedy for the missing prior recorded statement of the victim, the trial court gave an
instruction to thejury about themissing file. Thetrial court’ sinstruction wasamost identical to the
instruction suggested in Ferguson. Id. at 917, n.11. We conclude that, under the facts and
circumstances of thiscase, thetrial court’sjury instruction protected the Defendant’ sright to afair
tria. Therefore, we conclude that the Defendant was not hindered in the full and complete
exposition of his theory of defense to the jury. We conclude that the Defendant received a
fundamentally fair trial and that he experienced no measurabl e disadvantage because of the missing
prior recorded statement of the victim. The Defendant is not entitled to relief on thisissue.

2. Tennessee Rule of Criminal Procedure 26.2

In arelated issue, the Defendant contends that the State violated Tennessee Rule Criminal
Procedure 26.2 when it failed to produce A.G.’ s prior recorded statement to DCS and that the trial
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court “should havedeclared amistria or stricken[A.G.’ 5] testimony fromtherecord. . ..” The State
asserts that a mistrial was not warranted under Rule 26.2 because there was no evidence that the
State “ elected” not to comply. We agree with the State.

Tennessee Rule of Criminal Procedure 26.2 states in pertinent part as follows:

() Motion for Production. After awitness other than the defendant has testified on
direct examination, thetrial court, on motion of aparty who did not call the witness,
shall order the attorney for the state or the defendant and the defendant’ s attorney, as
the case may be, to produce, for the examination and use of the moving party, any
statement of the witness that is in their possession and that relates to the subject
matter concerning which the witness has testified. . . .

(e) Sanction for Failureto Produce Statement. If the other party elects not to comply
with an order to deliver astatement to the moving party, the court shall order that the
testimony of the witness be stricken from the record and that thetrial proceed, or, if
it is the attorney for the state who elects not to comply, shall declare a mistrial if
required by the interest of justice. . . .

The language of Rule 26.2(e) provides sanctions when the other party elects not to comply with an
order to deliver a statement to the moving party. See State v. Gregory Scott Payne, No. M2000-
02900-CCA-R3-CD, 2002 WL 799704, at *11 (Tenn. Crim. App., at Nashville, April 30, 2002)
perm. app. denied (Tenn. Oct. 21, 2002).

Inthiscase, Wallace' saffidavit stated that A.G.’ sfile containing hisprior recorded statement
to DCS had been lost due to the bureaucratic shuffling and moving of files and that an extensive
search for thefilefailed. Therefore, there was no evidence that the State “elected” not to comply
with Tennessee Rule of Criminal Procedure 26.2 or that the State intentionally misplaced the file.
The State could not comply with Rule 26.2 because thefilewaslost. Accordingly, we concludethat
amistrial was not warranted under Rule 26.2. Thisissue iswithout merit.

F. Agent Ellis Destroyed Notes

The Defendant next contends that the State failed to disclose that Agent Ellis had prepared
notes about the Defendant’ s statements made during theinterviewsin Florida, which werethebasis
for hisinvestigativereport. The Defendant assertsthat the State’ sfailureto preserve these notesand
provide them to the defense was a discovery violation because “these notes were direct evidence of
Defendant’ sprior statementsand investigative notesfrom|aw enforcement officers.” TheDefendant
further claims that, had he known of the prior existence of these notes, he would have brought a
motion under Ferguson. The State contendsthat thisissue waswaived because the Defendant failed
to object to the unavailability of the notes and to file a motion under Ferguson to exclude Agent
Ellis’ testimony. The State further argues that, even if thisissue were not waived, the destroyed
noteswould not have been excul patory; therefore, under Ferguson, the State had no duty to preserve
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the notes.

The Defendant filed amotion to suppress hishandwritten and oral statementsabout sexually
abusing A.G. that he made to Agents Ellis and Forrestall during the Florida interviews. The
Defendant argued in the motion that his statements should be suppressed because they were
involuntary, relying upon Statev. Phillips, 30 S.W.3d 372 (Tenn. Crim. App. 2000). Thetrial court
denied the motion to suppress, ruling that “after considering the totality of the circumstances, [the
Defendant’ s statement was given] voluntarily and he knew what he was doing and it was afree act
on his part. He freely admitted that he was Mirandized initially. He was re-Mirandized, [and] he
signed theforms.” At trial, Agent Ellistestified that he based histestimony upon the investigative
reports he reviewed prior to testifying, and he made the investigative reports from his handwritten
notes, which “were shredded after we thought the case had been resolved.”

While the Defendant raised thisissuein hismotion for anew trial, he never objected at trial
or at the suppression hearing to Agent Ellis testimony based upon a discovery violation or on
Ferguson grounds. After thoroughly reviewing the record, we conclude that the Defendant had
ampleopportunity to discover, beforethetrial began, thefact that Agent Ellishad shredded the notes
that were the basis of hisinvestigativereports. The Defendant should have noticed prior to trial that
Agent Ellis’ notes from the interviewsin Floridawere not provided by the State during discovery,
and, accordingly, he should have filed a motion to compel discovery of those documents. After
discovering that the notes had been destroyed, the Defendant then should have filed a motion to
suppress Agent Ellis' testimony based upon Ferguson, as he did for the lost DCSfile. Finally, the
Defendant could have objected to Agent Ellis testimony based upon a discovery violation or
Ferguson immediately after Agent Ellis testified that he made the investigative reports from his
handwritten notes, which “were shredded after we thought the case had been resolved.” Therefore,
we conclude that this issue is waived because the Defendant failed to object to Agent Ellis
testimony on thisbasisbeforeor during histrial. Tenn. R. App. P. 36(a) (“Nothing in thisruleshall
be construed as requiring relief be granted to a party . . . who failed to take whatever action was
reasonably available to prevent or nullify the harmful effect of an error”). Thus, we conclude that
thisissue is without merit.

G. Bill of Particulars

The Defendant contendsthat the Statefailed to provideasufficient bill of particularsbecause
it failed to adequately narrow down the time-frame for the offenses, who was present during the
incidents, and where theincidents took place. The Defendant also claimsthat the bill of particulars
failed to list awitness who was present during one of the offenses. He contendsthat, as aresult of
theinsufficient bill of particulars, he was prejudi ced because he was unableto prepare adefense and
avoid prejudicial surprise @t trial. Therefore, the Defendant argues that his convictions should be
reversed. The State contends that thisissue is without merit because the indictment and the bill of
particularslimited the time of the offensesto atwo-year period and any variance with respect to an
additional witness present during the offenses was not material. We agree with the State.
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The State filed a bill of particulars which stated, in pertinent part, as follows:

[Count One]:

Time: bedtime

Place: house on May Apple Drivein victim's bedroom

Personspresent: defendant and victim, defendant wasbabysittingwhile parentswere
at Miss Sherry’s

Sexual acts: defendant put hands down victim’ s pants, touched victim’s penis

[Count Two]:

Time: bedtime

Place: victim’s bedroom or victim’'s sister’ s bedroom on floor

Persons present: defendant and victim in bedroom, parents and sister werein living
room at times, sometimes not

Sexual Acts: defendant put his mouth on victim'’s penis

[Count Threg]:

Time: bedtime

Place: victim’s bedroom or victim’'s sister’ s bedroom on floor

Persons present: defendant and victim, parents were in living room at times,
sometimes not

Sexual acts: victim put his mouth on defendant’s penis

The indictment alleged that the Defendant committed the offenses against A.G. “during the years
1997 and 1998. . . .”

Tennessee Rule of Criminal Procedure 7(c) provides that “[u] pon motion of the defendant
the court may direct the filing of a bill of particulars so as to adequately identify the offense
charged.” Information that may be required in the bill of particularsincludes, but isnot limited to,
“detailsasto the nature, time, date, or location of the offense.” Statev. Speck, 944 S\W.2d 598, 600
(Tenn. 1997) (citing State v. Byrd, 820 S\W.2d 739, 741-42 (Tenn. 1991)). The purposes of abill
of particulars are threefold: (1) the bill servesto provide the defendant with sufficient information
about the offenses alleged in the indictment to permit the defendant to prepare adefense; (2) thebill
serves to permit the defendant to avoid prejudicial surprise at trial; and (3) the bill enables the
defendant to preserve apleaof doublejeopardy. Byrd, 820 SW.2d at 741 (citing Statev. Hicks, 666
S.W.2d 54, 56 (Tenn. 1984)); Statev. Shropshire, 45 S.W.3d 64, 71 (Tenn. Crim. App. 2000); State
v. Gibson, 973 SW.2d 231, 241 (Tenn. Crim. App. 1997).

The well-established law in Tennessee does not require an exact date or year of an offense
to be stated in anindictment “unlessthe date or time ‘isamaterial ingredient inthe offense.”” Byrd,
820 S.W.2d at 740 (quoting Tenn. Code Ann. § 40-13-207). In order to establish the legal
sufficiency of the indictment, “the state need allege only that the of fense was committed prior to the
finding of the indictment or presentment.” 1d. (citing Tenn. Code Ann. § 40-13-207). In Byrd, the
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Tennessee Supreme Court acknowledged “that in many cases of child sexual abuse, the state will
be unableto offer specific dates on which the alleged offenses occurred. . . . [SJuch inability should
not necessarily serve as a basis for automatic, outright dismissal of an otherwise legally sufficient
indictment or presentment.” Byrd, 820 SW.2d at 741. Instead, “a court faced with this dilemma
should make every effort to see that the prosecution supplies critical information in the bill of
particulars.” 1d.; see Gibson, 973 SW.2d at 241.

If exact dates cannot be provided, the State can provide descriptive information in the bill
of particulars “that will tend to narrow the time-frame of theindictment. .. .” Byrd, 820 SW.2d at
742; see Gibson, 973 SW.2d at 241. The Byrd Court explained:

[1]1n achild sexual abuse case involving avictim too young to give exact dates, the
child may be able to define the time of the offense by reference to such memorable
occasions in a child’'s life as birthdays, seasona celebrations and holidays, the
beginning or end of the school year, or visitations by relatives.

Byrd, 820 SW.2d at 742. Evenif the Stateisunableto give even an approximate time of thealleged
offense by means of a descriptive reference, “a conviction may nevertheless be affirmed if in the
course of thetrial it does not appear that the defendant’ s defense has been hampered by the lack of
specificity.” 1d. However, “aconviction must bereversed if trial testimony establishesthat the state
had initspossession, either actually or constructively, additional information that could have helped
pinpoint the nature, time, or place of the offense, and withheld that information from the defendant.”
Id. The Byrd Court explained:

[I]t is only by post hoc examination of the matter that the court will be able to
determinewhether deficienciesinthebill of particularsprevented the defendant from
preparing an adequate defense, caused undue and prejudicia surprise, or made
untenable a later plea of double jeopardy. In other words, the trial court cannot
determine whether or not the defendant has been hampered in his defense until the
court knows what proof the state will offer as to the time and place of the offense,
and how thisevidencerelatesto the actual theory of defense. Generally, none of this
will be apparent until the case has been tried.

1d. at 741.

This Court explained, “ A variance between an indictment or a subsequent bill of particulars
and the evidence presented at trial isnot fatal unlessit isboth material and prejudicial.” Shropshire,
45SW.3d at 71 (citing Statev. Moss, 662 S.W.2d 590, 592 (Tenn. 1984); Statev. Ealey, 959 SW.2d
605, 609 (Tenn. Crim. App. 1997)). The variance is not to be regarded as material when the
indictment or thebill of particularsand the proof substantially correspond. Id. (citing Statev. Mayes,
854 SW.2d 638, 640 (Tenn. 1993)). “A material variance occursonly if the prosecutor has attempted
to rely upon theories and evidence at the trial that were not fairly embraced in the allegations made
in the charging instrument.” 1d. (citing Mayes, 854 S\W.2d at 640).
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In this case, the Defendant contends that the time-frame alleged in the indictment for the
sexual abuse offenses was too open “to allow the [D]efendant to adequately prepare a defense.
Additionally, the bill of particulars for Counts [2 and 3] did not adequately narrow down persons
present or place. Finaly, .. .thebill did not list aperson [A.G.] testified was in the room when one
sexual contact occurred: [A.G.’s] brother.” The Defendant assertsthat, had he known that A.G. was
going to testify that his brother was in the room when the Defendant sexually molested A.G., the
Defendant would havecaled A.G.’ sbrother totestify at trial “to substantiate[ D] efendant’ sclaim that
nothing sexual occurred between the [D]efendant and the alleged victim, especially in the presence
of [A.G."sbrother].” Thus, the Defendant arguesthat the variance between the bill of particularsand
the proof at trial was material and harmed the preparation of his defense, thereby requiring his
conviction in Count 1 to be reversed. We respectfully disagree with the Defendant’ s assertions.

Astothe Defendant’ sclaim that he was unableto adequately prepare adefense dueto thelack
of specificity about when the offenses occurred, we conclude that this issue is without merit. The
evidence showsthat A.G. could not give specific dates of the sexual abuse or even the months when
the sexual abuse occurred in 1997 and 1998. However, A.G. testified that he believed he was in
either the second or third grade when the Defendant sexually molested him. A.G. stated that a
summer passed between the first and second incidents of abuse, and that the second incident also
happened during the school year. A.G. testified that the third incident involving oral sex with the
Defendant in his sister’s room occurred during the same school year. Furthermore, Agent Ellis
testified that the Defendant admitted to him that he had sexual contact with A.G. in 1997 and 1998.
Althoughthebill of particularsinthiscase did not narrow thetime-frame of the offenses, the bill gave
specificinformation about thetimeof day of the offenses, the place of the offenses, the peopl e present
during the offenses, and the type of sexual contact that occurred during the offenses. The record
shows that the State did not have any additional information in its possession that would have
narrowed the time-frame of the offenses. Further, the Defendant doesnot allegein hisappellate brief
that he was surprised by A.G.’s testimony concerning the time-frame of the offenses. After
thoroughly reviewing the record, we conclude that the Defendant’ s defense was not hampered by the
lack of specificity asto thetime-frame of the offensesinthebill of particulars. See Byrd, 820 SW.2d
at 742. Thisissueiswithout merit.

As to the Defendant’ s claim regarding the variance between the bill of particulars and the
proof at trial, we concludethat thisissueisalso without merit. Theevidenceshowsthat A.G. testified
that, while his parentswere acrossthe street at “Ms. Sherry’ shouse” and hisbrother was on the floor
of the bedroom playing video games, the Defendant, who was on the bed with A.G., reached under
A.G.’spagamas and touched hispenis. Thebill of particularsdid not list A.G.’ sbrother asa* person
present” during the offense of aggravated sexual battery. However, A.G. testified that, when the
sexual touching occurred, hisolder brother was paying attention to hisvideo game. Therefore, even
if A.G.’s brother would have testified that he never saw the Defendant sexually abuse A.G., this
testimony would not substantiate the Defendant’ s claim that no sexual abuse occurred. Furthermore,
after A.G. tedtified that his brother was in the room during one incident of sexua abuse, the
Defendant could have requested that A.G.’s brother be added as a witness for the defense. After
thoroughly reviewing the record, we conclude that the bill of particulars and the proof presented at
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trial substantially corresponded; therefore, the variance between the bill of particulars and the proof
was not material. See Shropshire, 45 SW.3d a 71. Furthermore, the State did not attempt to rely
upon theories and evidence at the trial that were not fairly embraced in the alegations made in the
indictment or the bill of particulars. Id. Thus, thisissueis without merit.

H. Motion to Suppressthe Defendant’s Written and Oral Admissions

The Defendant next contends that the trial court erred in denying his motion to suppress the
Defendant’ s handwritten and oral statements given to Agents Ellis and Forrestall in Florida. The
Defendant asserts that, under State v. Phillips, 30 SW.3d 372, 377 (Tenn. Crim. App. 2000), the
Defendant’ s admissions to the agents “were not made of afree and voluntary will, but were coerced
and involuntary.” He contends that the admission of the statements was highly prejudicial because
they impeached his testimony and provided the only corroboration of A.G.’s testimony of sexual
abuse. The State contends that the Defendant’s statements were voluntary and that he was
Mirandized twice before making any statements. The State asserts that the agents did not engagein
any coercive behavior that caused the Defendant to make an involuntary statement. Thus, the State
argues that, considering the totality of the circumstances, the trial court properly denied the motion
to suppress.

After hearing testimony from Agent Ellis, Agent Forrestall, and the Defendant at the
suppression hearing, the court made the following findings:

It is true that in Tennessee we have a constitution that is more restrictive than the
Federa Constitution when it comesto the protection of individual rights of acitizen,
and the test of whether or not a statement is made voluntarily under the Tennessee
Consgtitution is broader and more protective than the test of voluntariness under the
United States Constitution.

Tennessee Law requires a Court to consider the totality of the circumstances
when making a decision about the admissibility of astatement when itsadmissibility
has been challenged and the issue is whether or not it has voluntarily been made].]
... [T]he reason that you have to consider it on a case-by-case basis and the totality
of the circumstances, is because no two circumstances are adways the same.
Defendants are not the same. Officersthat conduct the questioning are not the same,
so you haveto look at everything on acase-by-case basis. Inthiscase, the Defendant
maintains that the statements that he gave were not voluntarily made. And he
contends that they were not voluntarily made because he was coerced. Now, the
testimony has established that the Defendant was arrested on July 17, 1998 in apublic
placewhilethe Defendant wasin hiswords, walking around smoking acigarette. The
Defendant was approach[ed] and immediately arrested and advised that hewasbeing
placed under arrest because of acharge of engaging in interstate travel with theintent
to engage in asex act with aminor. He was placed in a vehicle, he was transported
to [the Florida Department of Law Enforcement]. . . . There was no conversation
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conducted in the vehicle when he was transported to that facility and when he got
there, hewaspresented forthwithwithaMirandaWarning form or Rights Advisement
Form, which the Defendant said he read and that he signed.

There was a period of time when he was asked questions by two officers,
Forrestall and Ellis and for some period of hours, [the Defendant] maintained his
innocence. The Defendant does not raise any issue in his papers nor does the
testimony suggest that the coercion that he is alluding to is physical coercion. He
hasn't maintained that he was beaten or struck or physically forced to sign or say
anything. Hiscontention isthat the thingsthat were said and the representations that
were made werefase or werealieand it basically tricked him into going aong with
something that otherwise, he would not have gone along with. What [the Defendant]
saysisthat after some period of time, that went over two to three days, hefinally said
okay, | have engaged in this criminal conduct up in Tennessee and according to [the
Defendant], . . . what he said was the benefit that | thought | was getting was
preventing them, meaning the alleged victimsin this indictment, from having to go
through what | was going through. So, [the Defendant’ s] testimony indicatesthat the
reason that herelented and went along with this suggestion that hewasacriminal, and
engaging in these acts was because he thought he was doing afavor to these children,
and that’s the benefit that he saw that he was going to derive from all this.

According to the testimony that has been offered here, [the Defendant] is
intelligent. Heis certainly articulate. According to the testimony, he answered the
guestions that were posed to him by the officers. He based histestimony here today,
had agood memory. Herecalled details. Herecalled thingsthat were said to him, and
the written statement in question is a statement that he wrote outside the presence of
the officers.. . . . [I]t was done while he was alone and there isan indication . . . that
when you read it, it has asort of areflectivetoneabout it. . . . [I[]n terms of hisability
to understand what was going on around him, al the evidence indicates that he knew
where he was, he knew what was being asked of him, he responded appropriately, he
sat down outside the presence of these officers and wrote out this statement.

Now, the Phillips case says alot, but the Phillips casein pertinent part at one
point saysthat the crucial question iswhether the behavior of the State’ sofficialswas
such as to overbear the Petitioner’s will to resist and bring about confessions, not
freely self-determined. In other words, did these officers overbear [the Defendant’ g
will and cause hiswill just to break down to the point he couldn’t resist anymore and
he confessed to crimes that he didn’t commit and that he certainly would not have
voluntarily and freely and through sel f-determination made the confession but for the
overbearing conduct on the part of the officers? And the evidence today that | have
heard doesn't bear that out. . . . [W]hether he thought he was going to get a benefit
that turned out not to be true, may be something for the Court to consider, but whether
it isadmitted or not, doesn’'t hinge on that.
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The Court findsthat after considering thetotality of the circumstances, hedid
what he did voluntarily and he knew what he was doing and it was a free act on his
part. Hefreely admitted that he was Mirandized initially. He was re-Mirandized, he
signed theforms. He even signed aconsent to search form. So the motion to suppress
isdenied.

The standard of review for a tria court’s findings of fact and conclusions of law in a
suppression hearing was established in State v. Odom, 928 SW.2d 18 (Tenn. 1996). This standard
mandates that “a trial court’s findings of fact in a suppression hearing will be upheld unless the
evidence preponderates otherwise.” Id. at 23; see State v. Randolph, 74 SW.3d 330, 333 (Tenn.
2002). The prevailing party in the trial court is “entitled to the strongest legitimate view of the
evidence adduced at the suppression hearing aswell as all reasonable and legitimate inferences that
may be drawn from that evidence.” Odom, 928 SW.2d at 23. Furthermore, “[g]uestions of
credibility of the witnesses, the weight and value of the evidence, and resolution of conflictsin the
evidence are mattersentrusted to thetrial judge asthetrier of fact.” Id. However, this Court reviews
the trial court’s application of the law to the facts de novo, without any deference to the
determinations of the trial court. State v. Walton, 41 S\W.3d 75, 81 (Tenn. 2001). The defendant
bearsthe burden of demonstrating that the evidence preponderates against thetrial court’ sfindings.
Odom, 928 S.W.2d at 22-23; State v. Y eargan, 958 S.W.2d 626, 629 (Tenn. 1997).

The Fifth Amendment to the United States Constitution providesthat “[n]o person . . . shall
be compelled in any criminal caseto be awitness against himself. ...” U.S. Const. amend. V; see
also Malloy v. Hogan, 378 U.S. 1, 6 (1964) (holding that the Fifth Amendment’ s protection against
compul sory self-incrimination i sapplicableto the statesthrough the Fourteenth Amendment). Article
I, Section 9 of the Tennessee Constitution providesthat “in all criminal prosecutions, the accused .
... shall not be compelled to giveevidence against himself.” Tenn. Const. art. I, 89. “Thesignificant
difference between thesetwo provisionsisthat thetest of voluntarinessfor confessionsunder Article
|, 8 9isbroader and more protective of individual rightsthan thetest of voluntariness under the Fifth
Amendment.” State v. Crump, 834 S.W.2d 265, 268 (Tenn. 1992).

Generally, one must affirmatively invoke these constitutional protections. An exception
arises, however, when agovernment agent makesacustodial interrogation. Statements made during
the course of acustodial policeinterrogation areinadmissible a trial unlessthe state establishes that
the defendant was advised of hisright to remain silent and hisright to counsel and that the defendant
then waived thoserights. Mirandav. Arizona, 384 U.S. 436, 471-75 (1966); see aso Dickerson v.
United States, 530 U.S. 428, 444 (2000); Stansbury v. Cdifornia, 511 U.S. 318, 322 (1994). A
defendant’ s rights to counsel and against self-incrimination may be waived as long asthe waiver is
madevoluntarily, knowingly, andintelligently. Miranda, 384 U.S. at 478; Statev. Middlebrooks, 840
SW.2d 317, 326 (Tenn. 1992). Inthiscase, the Defendant does not dispute that he madeavoluntary,
knowing, and intelligent wavier of his rights to counsel and against self-incrimination during the
interviews with Agents Ellis and Forrestall. Instead, the Defendant argues that the statements he
made during hiscustodial interrogationswereinvoluntary becausethey werethe product of coercion.
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“Confessions that are involuntary, i.e., the product of coercion, whether it be physical or
psychological, arenot admissible.” Phillips, 30 SW.3d at 376 (citing Rogersv. Richmond, 365U.S.
534, 540 (1961)). In order to make the determination of whether a confession was voluntary, the
particular circumstances of each case must be examined. 1d. at 377 (citing Montsv. State, 218 Tenn.
31,400S.W.2d 722, 733 (1966)). “Coercivepoliceactivity isanecessary prerequisitein order tofind
a confession involuntary.” 1d. (citing State v. Brimmer, 876 SW.2d 75, 79 (Tenn.1994)). “The
crucia question iswhether the behavior of the state’s officials was ‘ such as to overbear petitioner’s
will to resist and bring about confessions not freely self-determined.”” 1d. (quoting Rogers, 365 U.S.
at 544); see Statev. Kelly, 603 SW.2d 726, 728 (Tenn. 1980). The gquestion must be answered with
“completedisregard” of whether the defendant was truthful in the statement. Phillips, 30 SW.3d at
377 (citing Rogers, 365 U.S. at 544).

In State v. Smith, 933 S\W.2d 450, 456 (Tenn. 1996), the Tennessee Supreme Court
concluded that a social worker’'s statement to the defendant that the district attorney might not
prosecute him for sexual abuse if the defendant told the truth and received counseling could not
reasonably be interpreted as a promise that there would be no prosecution. The Court further
concluded that a statement that the defendant would be prosecuted if he chose not to admit unlawful
conduct wasinsufficient to render his subsequent confessioninvoluntary. Smith, 933 SW.2d at 456.
Under all the circumstances, the Smith Court concluded that the defendant’ s statements were not
“compelled” in violation of the state or federal constitution. 1d. However, the Court noted that the
interrogator’ s remarks were “on the line, but did not crossit.” Id. at 458. The Court then expressed
“the strongest disapproval of any practicewhereby state agentsencourage suspectsto seek counseling
for the purpose of diciting incriminating statements for use in a subsequent prosecution.” 1d.

In Phillips, the defendant drove himself to the Tennessee Department of Human Servicesfor
aninterview regarding the alleged sexual abuse of the defendant’ sstepdaughters. Phillips, 30 S.W.3d
at 374. Theinvestigatorsinterrogated the defendant for about one hour, and, although he repeatedly
and steadfastly denied any sexua misconduct for much of the interview, the defendant finally
admitted to sexually abusing one of his stepdaughters. 1d. This Court reviewed a thirty-six page
transcript of the interrogation of the defendant which revedled: (1) misrepresentations by an
investigator; (2) numerous steadfast denials by the defendant; (3) statements that law enforcement
officiaswould beinvolved if the defendant did not confessto sexually abusing his stepdaughter; and
(4) promises of treatment for the defendant and his stepdaughter only if he fully confessed to the
crimes. Id. at 377. The promises and inducements were made repeatedly by the investigators prior
tothe defendant’ sconfessions. Id. ThisCourt concluded that “[t]he actions of theinterrogatorswere
much more coercive than those found in Smith and, unlike Smith, crossed theline.” Id.

Inthiscase, unlike Phillips, norecordingsor transcriptsof theinterviewswith Defendant were
made by the agents. Therefore, we must review the Defendant’ s testimony and the testimony of
Agent Ellis and Agent Forrestall to determine whether the Defendant’ s statements were voluntary.
After thoroughly reviewing the testimony at the suppression hearing, we conclude that the evidence
does not preponderate against the trial court’s findings that the Defendant voluntarily made his
statements to the agents.
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Agent Ellistestified that, after being arrested, the Defendant signed the Mirandarightsform
and said that he did not want an attorney. Agent Ellis stated that they used a “good cop/bad cop”
routine on the Defendant to extract information. Agent Ellis testified, “I remember specifically
relating that if he wanted to cooperate, that it had to be one hundred percent and that if he did
cooperate, that | would represent that cooperation to whatever authority wasappropriate.” Theinitia
interview at the FloridaDepartment of Law Enforcement headquarterslasted approximately threeand
a haf hours, and then the agents transported the Defendant to the Leon County Jail. Agent Ellis
testified that there was no “talk about children being removed from the home and children being
removed [from] their parents. . ..” Agent Forrestall likewise denied telling the Defendant that the
victimswould beremoved fromtheir homes. Agent Forrestall testified that hetold the Defendant that
his pedophilia was a sickness that needed to be treated and that the victims he abused also needed
help. Ontheway tothejail, Agent Forrestall stated that the Defendant said that he wanted to get help,
but that he did not want to talk that evening.

At the Leon County Jail the next morning, the agents advised the Defendant of his Miranda
rights again, and the Defendant again signed the rights form. Agent Ellis explained that the
Defendant “had aframe of mind to disclose” and that “he was amost repent[ajnt.” Agent Forrestall
denied slamming his fists on the table during the interviews or throwing his legal pad down on the
table. The agents explained that the Defendant related that he had been sexually abused as a child.
Agent Forrestall stated that he told the Defendant “that he needed to be truthful and admit to his past
and to himself, and that wasthe only way we were going to be ableto get him any kind of counseling.
... [W]e were trying to explain to him that thisisan illnessand adisease . . . .” The agents stated
that the Defendant agreed to compose letters to the victims and their families regarding the sexual
abuse and to write down “ any additional thoughts.” Agent Ellis stated that he returned the following
morning and reminded the Defendant that he had been Mirandized on two previous occasions. The
agent said the Defendant gave him the pad that contai ned the written confessions of sexual abuse, and
they discussed those written confessions. Agent Ellis denied offering the Defendant any kind of
leniency, rather he told the Defendant that, if he cooperated, the agents would “represent that
cooperation to the appropriate entities. . ..” Agent Ellistestified that neither he nor Agent Forrestall
promised the Defendant treatment if he admitted to abusing children.

The Defendant testified that, at the time he was arrested and taken to the Florida Department
of Law Enforcement, he had been up for thirty-one hours straight and was very tired. He admitted
to signing the Mirandarightsform. The Defendant stated that the agents“mentioned that there must
be an admission for me to receive help and for [the victims] to receive help.” He stated that Agent
Forrestall said “you know by lying and saying that you weren't f****** these kids, keeping usfrom
getting them the help they need, we can charge you with obstruction of justice? And he threw his
notepad.” The Defendant said that Agent Forrestall also slammed hisfist onthetableinfront of him
asheyelled at him. The Defendant stated that Agent Forrestall said* because of my continual denids,
they were going to take [the victims] into custody for ninety days, in ajuvenile detention center. He
said that they would beisol ated from each other and their parentsand interrogated . . . until they admit
to being raped.” The Defendant stated that he did not sleep at al in the jail because the guards kept
waking him up every fifteen minutes. He stated that he started to cooperate the next day because he
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did not want the victims to go through the interrogations and questioning by police. He said that he
admitted to sexually touching the children. He stated that he believed that he was saving the children
from going through intrusive interrogations about the abuse. The Defendant said that the agentsdid
not offer him any leniency “[o]ther than the fact that they offered help and offered to represent my
cooperation . . . . The benefit that | thought | was going to get out of it was preventing [the victims]
herein Tennessee from [being interrogated about the abuse].”

After thoroughly reviewing the evidence, we conclude that Phillips is distinguishable from
the case under submission. In Phillips, the investigators made misrepresentations to the defendant
and promises of treatment for the defendant and his stepdaughter only if he fully confessed. In this
case, the trial court credited the testimony of Agent Ellis and Agent Forrestall instead of the
Defendant’s testimony. Questions of credibility of the witnesses, the weight and value of the
evidence, and resol ution of conflictsin the evidence aremattersentrusted to thetrial judge asthetrier
of fact. Odom, 928 S.W.2d at 23. The agents denied promising the Defendant leniency in return for
cooperation, and the Defendant admitted that they did not promiseleniency. Agent Forrestall testified
that he told the Defendant he was sick and needed treatment, but Agent Ellis stated that they did not
tell the Defendant that he would get treatment only if he admitted to sexually abusing the children.
The agents denied telling the Defendant that they would take the abused children away from their
parents if he did not admit to sexually abusing them. Accordingly, after thoroughly reviewing the
evidence from the suppression hearing, we conclude that the evidence does not preponderate against
thetrial court’ sfindingsthat the Defendant voluntarily madethe statementsto the agents. Therefore,
we agree with the trial court’s conclusion that, considering the totality of the circumstances, the
Defendant freely and voluntarily confessed to sexually abusing A.G. Thisissue iswithout merit.

. Lesser-Included Offenses

Next, the Defendant contends that the trial court erred in failing to instruct the jury on the
offense of child abuse as a lesser-included offense of child rape. The State contends that a jury
instruction on child abuse was not required in this case because there was no evidence that the
Defendant physically injured the victim or that the victim had an impairment of amental faculty. We
agree with the State.

The trial court has a duty to instruct the jury on any lesser-included offenses of the charged
offense when such instruction is supported by the evidence, regardless of whether the Defendant has
requested such an instruction. State v. Bowles, 52 S\W.3d 69, 74 (Tenn. 2001); State v. Burns, 6
S\W.3d 453, 464 (Tenn. 1999). Thestandard for an appellatecourt’ sreview of thetrial court’ scharge
to the jury regarding lesser-included offenses is de novo with no presumption of correctness. State
v. Moore, 77 SW.3d 132, 134 (Tenn. 2002).

If an offenseisfound to be alesser-included offense, the court must next ascertain whether
the evidencejustifiesajury instruction on the lesser-included offense. Bowles, 52 SW.3d at 75. To
do so, the court must first determine whether there is evidence that “reasonable minds’ could accept
to establish the lesser-included offense. Burns, 6 S.W.3d at 469. The court must view the evidence

-41-



liberaly in alight most favorable to the existence of the lesser-included offense without judging its
credibility. Statev. Ely, 48 SW.3d 710, 722 (Tenn. 2001); Burns, 6 S\W.3d at 469. Finaly, the court
must determineif the evidenceis*legally sufficient” to support aconviction for the lesser-included
offense. Burns, 6 S.\W.3d at 4609.

The evidence, not the theories of the parties, determines whether an instruction on a lesser-
included offense should be given. Statev. Allen, 69 S.W.3d 181, 188 (Tenn. 2002). Furthermore,
the decision to convict on alesser-included offense should not be taken from the jury simply because
the element distinguishing the greater offense from the lesser offenseis*uncontroverted.” Id. at 189.
If the evidence justifies an instruction, the failure to charge the offense is error even though the
evidence was also sufficient to support the greater offense. Burns, 6 SW.3d at 472.

In State v. Elkins, 83 S\W.3d 706, 711 (Tenn. 2002), the Tennessee Supreme Court applied
the Burnstest and held that child abuseis alesser-included offense of rape of achild and must be so
instructed if the evidence presented at the trial islegally sufficient to support a conviction of child
abuse. InElkins, thevictimtestified that the defendant held her down, that she attempted tofight him
off, and that she sustained bruises on her body as a result of the defendant’s conduct. Elkins, 83
SW.3d at 711. Other witnessestestified to seeing the bruisesonthevictim. Id. Therefore, the court
determined that, “viewing the evidence presented at trial liberaly in the light most favorable to the
existence of the lesser-included offense, . . . we conclude that an instruction on child abuse was
warranted in this case because the evidence, viewed in this light, is legally sufficient to support a
conviction of child abuse.” 1d.

A person commitschild abuse“who knowingly, other than by accidental means, treatsachild
under eighteen (18) years of agein suchamanner astoinflictinjury....” Tenn. Code Ann. 8 39-15-
401(a) (1997). “Bodily injury” includes*acut, abrasion, bruise, burn or disfigurement; physical pain
or temporary illness or impairment of the function of a bodily member, organ, or mental faculty.”
Tenn. Code Ann. § 39-11-106(a)(2) (1997).

In this case, the trial court instructed the jury in Counts 2 and 3 on rape of a child and the
lesser-included offenses of aggravated sexual battery, sexual battery, and assault, but did not instruct
the jury on child abuse. This failure to instruct on child abuse would be error if the evidence
presented at trial was legally sufficient to support a conviction of child abuse. After thoroughly
reviewing the evidence presented, we concludethat the evidence was not |egally sufficient to support
a child abuse conviction. In this case, A.G. did not testify to any bodily injury such as “a cut,
abrasion, bruise, burn or disfigurement; physical pain or temporary illness or impairment of the
function of abodily member, organ, or mental faculty.” See Tenn. Code Ann. 8 39-11-106(a)(2).
A.G.’sexamination report from the Our Kids Center stated that A.G. did not have any bodily injuries
to hisgenital or anal regionsand stated that A.G. “reported no problemsor concerns.” Inhisappellate
brief, the Defendant contends that “the jury could have determined that child abuse was appropriate
asphysical injury was possiblewith fellatio of ayoung child, such asif achildresistedfellatio, injury
ispossible in that sensitive area; and that A.G.”’s mental health may have been injured.” However,
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the Defendant’ s assertions are based upon pure speculation that A.G. may have been injured. There
was no proof presented at trial that the Defendant actually injured A.G. Therefore, viewing the
evidence presented at trial liberally in alight most favorable to the existence of the lesser-included
offense, without judging its credibility, we conclude that an instruction on child abuse was not
warranted in this case because the evidence, viewed in thislight, is not legally sufficient to support
aconviction of child abuse. See Ely, 48 SW.3d at 722; Burns, 6 S\W.3d at 469. Accordingly, we
conclude that the trial court did not err by not instructing the jury on child abuse. Thisissueis
without merit.

J. Improper Closing Arguments

The Defendant next contends that the State's opening and closing arguments “were so
improper that they infected the trial with unfairness and denied due process to the Defendant.” The
State contendsthat the Defendant waived thisissue because he never objected to any of the statements
during the State' s opening and closing arguments. We agree with the State.

The Tennessee Supreme Court “has long recognized that closing arguments are a valuable
privilege that should not be unduly restricted.” Terry v. State, 46 S.W.3d 147, 156 (Tenn. 2001)
(citing State v. Sutton, 562 S.W.2d 820, 823 (Tenn. 1978)); State v. Goltz,111 SW.3d 1, 5 (Tenn.
Crim. App. 2003). “Consequently, attorneysaregiven greater leeway in arguing their positionsbefore
the jury, and the trial court has significant discretion in controlling these arguments, to be reversed
only upon a showing of an abuse of that discretion.” Terry, 46 SW.3d at 156 (citing Sutton, 562
S.W.2d at 823); see Smith v. State, 527 SW.2d 737, 739 (Tenn. 1975); Goltz, 111 SW.3d at 5. This
Court hasexplainedthat “[ closing] arguments must betemperate, based upon theevidenceintroduced
at trial, relevant to theissues being tried, and not otherwise improper under thefactsor law.” Goltz,
111 SW.3d at 5 (citing Coker v. State, 911 S.W.2d 357, 368 (Tenn. Crim. App. 1995)).

When an appellate court finds an argument to be improper, “the established test for
determining whether thereisreversible error iswhether the conduct was so improper or the argument
so inflammatory that it affected the verdict to the Appellant’s detriment.” Goltz, 111 SW.3d at 5
(citing Harrington v. State, 215 Tenn. 338, 385 SW.2d 758, 759 (1965)). In measuring the
prejudicial impact of an improper argument, this Court should consider the following factors: “ (1)
the facts and circumstances of the case; (2) any curative measures undertaken by the court and the
prosecutor; (3) the intent of the prosecution; (4) the cumulative effect of the improper conduct and
any other errors in the record; and (5) the relative strength or weakness of the case.” Goltz, 111
S.W.3d at 5-6 (citing Judge v. State, 539 S.W.2d 340, 344 (Tenn. Crim. App. 1976)); see State v.
Buck, 670 S.W.2d 600, 609 (Tenn. 1984).

In Goltz, this Court found that within the closing argument, five general areasof prosecutorial
misconduct are recognized:

1. It is unprofessional conduct for the prosecutor intentionaly to misstate the
evidence or mislead the jury as to the inferences it may draw.
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2. Itisunprofessiona conduct for the prosecutor to express his [or her] personal
belief or opinion as to the truth or falsity of any testimony or evidence or the guilt of
the defendant. See Statev. Thornton, 10 S\W.3d 229, 235 (Tenn. Crim. App. 1999);
Lackey v. State, 578 SW.2d 101, 107 (Tenn. Crim. App. 1978); TENN. CODE OF
PrROF'L REsPoONSIBILITY DR 7-106(c)(4).

3. The prosecutor should not use arguments calculated to inflame the passions or
prejudices of the jury. See Cauthern, 967 SW.2d at 737; State v. Stephenson, 878
S.W.2d 530, 541 (Tenn. 1994).

4. The prosecutor should refrain from argument which would divert thejury from its
duty to decide the case on the evidence, by injecting issues broader than the guilt or
innocence of the accused under the controlling law, or by making predictions of the
consequences of the jury’ sverdict. See Cauthern, 967 SW.2d at 737; Statev. Keen,
926 S.W.2d 727, 736 (Tenn. 1994).

5. Itisunprofessional conduct for aprosecutor to intentionally refer to or argue facts
outside the record unless the facts are matters of common public knowledge.

Goltz, 111 SW.3d a 6 (quoting STANDARDS RELATING TO THE PROSECUTION FUNCTION AND THE
Derense FuNcTION 88 5.8-5.9 Commentary (ABA Project on Standards for Criminal Justice,
Approved Draft 1971)).

We agree with the State that the Defendant has waived this issue by his failure to raise a
contemporaneous objection at trial, either during opening argument or closing argument. Tenn. R.
App. P. 36(a); Statev. Little, 854 S.W.2d 643, 651 (Tenn. Crim. App. 1992) (stating that failure to
object to prosecutor’ salleged misconduct in closing argument waivesany later complaint). However,
evenif not waived, we concludethat thisissueiswithout merit. The Defendant objectsto the State’s
referenceto Arthur Lee Stevensin the opening argument; however, at that point inthetrial, the State
believed that it would call Stevens because the trial court had not ruled whether that witness could
testify. Therefore, we conclude that the prosecutor’ s statement during opening argument was not
improper. The Defendant objectsto the following statements made by the prosecutor in his closing
argument:

....Butif itisacredibility contest, we ask you to consider carefully, the testimony
of [A.G]. [A.G] iseleven now. [A.G.] told you a couple of days ago about some
things that occurred when he was seven and eight years old. That’s something like
three or four yearsinto [A.G.' g life, inthe past. . . .

Considering theexact circumstancesof thiscase, [A.G.’ 5] credibility, the State
would submit to you is quite good. [ The Defendant’ 5] credibility, along, long time
ago avery distinguished person once said something likeyou canfool al of the people
some of the time; you can fool some of the people all of the time, but you can’t fool
all of the peopleall of thetime. Why isthat important? It isimportant because there
isfour years of history here. . . .



In that four year history, it seems that there were three interviews with the
police. It seemsthat therewasaprior hearing. And of course, we are having thisjury
trial. And yesterday, by the State’ s recollection, which doesn’t count. Y ours does.
The State recollects [the Defendant] denying any kind of touching of [A.G.’s] penis
or any kind of mouth of anybody’ s penisact, and in the State’ srecollection. . . isthat
he had apretty clear memory of thethreeinterviews. Thefour year history, you can’t
fool all of the people all of thetime! | think | remember asking him do you admit or
deny that you lied to the police? My recollection of that answer is that he admitted

If thisis a swearing contest, the question may be this? May be this ssimple,
does the testimony of [the Defendant] raise areasonable doubt asto the testimony of
[A.G.]? And the State submitsthat it does not. Y ou don’t need to go beyond that.

But the State’s contention as we told you earlier today is it is not redly a
swearing contest. . . .

Ladies and gentlemen of the jury, what this proof shows, the State would
submitis[A.G.’s] love, histrust was perverted by [the Defendant] in order to gratify
one of the blackest of human desires and the proof supports that beyond areasonable
doubt and to amoral certainty. . . .

Who[’s] ontria? Well, the Defense wantsto try Forrestall. Okay, it’stwelve years
old, he messed up. Hopefully, he'll do better. . . . Forrestall hasn’t lied to you about
it. DCSisontria. They lost their file. | wish they hadn’'t done that. And you are
going to be instructed, if you want to, you can infer that that missing evidence that
they lost, should be held against the State and | apologize and | don’t know what to
say other than that, we wish it was here.

Whoisontria here? Ellis? Whereishisnotes? Well, remember what Ellis
said? For some reason, he thought the case was disposed of and he shredded his
notes, so Ellisison trial. So, [the Defendant] isn’'t guilty? Well, no. No.

Maybe[A.G.’smother] isontrial? Maybethe D.A. sofficeisontrial? They
influenced [A.G.]? They interviewed him three times. She hasn't talked to him.
Remember [A.G.’ 5] testimony? What did your Mom tell you? Shetold metotell the
truth. . ..

[A.G.] isontrial too. Heisontria because he had suicidal tendencies. Okay, hedid.
Why did he have suicidal tendencies, becausethe manin hislife, thisgentleman here,
was sent to perform his military duty eight thousand miles away for ayear. What is
the significance of that? The significance of that is this. [The Defendant] rather
candidly admitted that he knew of these suicidal tendencies and if you conclude [the
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Defendant] was trying to weasel his way into [A.G.’s] confidence, that, the State
would submit, is something that could be used to do that. . . .

Ladies and gentlemen of thisjury, thisisaNintendo 64 case. Thisisthe Dad
wasinKoreafor ayear caseand[A.G.] really missed him case. The Defensetellsyou
that thisis the case of the soft voice of influence, and the State asks you, ladies and
gentlemen of thejury, to consider the possibility that thisisthe case of theloud voice
of perjury.

The Defendant claims that the State’' s closing argument was improper and that, as aresult of
this argument, the Defendant was denied due process. We respectfully disagree. The prosecutor’s
statements during closing argument conformed to the evidence presented at the Defendant’s trial.
Many of the prosecutor’s statements were made in response to the Defendant’ s closing argument
which challenged thecredibility of A.G., Agent Ellis, and Agent Forrestall andimplied that A.G. was
improperly influenced by the district attorney’s office and by DCS. Accordingly, we conclude that
the prosecutor’ s statements during closing argument were not improper. Thisissueiswithout merit.

K. Supplemental Jury Instructions

The Defendant next contends that the trial court erred by giving the jury a supplemental
instruction entitled, “Revised Instruction on Order of Consideration.” He assertsthat thetria court
should have admonished the jury not to place undue emphasis on the supplemental order of
considerationinstructionsandto consider themin conjunction with theentire charge. The Defendant
contendsthat, asaresult of this supplemental instruction, thejury returned inlessthan one hour with
the three guilty verdicts. The State contends that the Defendant has waived this issue because he
failed to object to the supplemental jury instruction at trial. The State also asserts that the revised
instruction merely clarified the order in which the jury wasto consider the charged offenses and their
respective |l esser-included offenses, and that the main charge contained an instruction no to single out
one instruction over any other. We agree with the State.

“As agenerd rule, it is within the province of the court to recal ajury for supplemental
instructions, but it is considered the better practice to admonish the jury not to place undue emphasis
on the supplemental instructions and to consider them in conjunction with the entire charge.” Leach
v. State, 552 SW.2d 407, 408 (Tenn. Crim. App. 1977). “In some cases, failure to so admonish the
jury can amount to reversible error. Whether it is reversible error is determined by examining the
entire record to ascertain if such action might reasonably be expected to prejudice a defendant.” 1d.
(citing Burton v. State, 217 Tenn. 62, 394 S.W.2d 873 (1965)).

In this case, the original instruction on the order of consideration, asto Count 1, provided as
follows:

If you have a reasonable doubt as to the defendant’s guilt of Aggravated
Sexual Battery as charged in count one of the indictment, then your verdict must be
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not guilty asto this offense, and then you shall proceed to determine his guilt of the
lesser included offense of Sexual Battery. If you have areasonable doubt as to the
defendant’ s guilt of Sexual Battery, then your verdict must be not guilty as[sic] this
offense, and then you shall proceed to determine his guilt of the lesser included
offense of Assault. If you have a reasonable doubt as to the defendant’s guilt of
Assault, then your verdict must be not guilty asto count one.

Thetrial court gavesimilar instructionsfor Counts 2 and 3, except those instructions started with the
charged offenses of rape of a child.

After the trial court instructed the jury and the jury retired for deliberations, the trial court
announced that, before the jury took abreak for supper, it would give jurors arevised instruction on
the order of consideration portion of the origina jury instructions. The Defendant did not object to
thetria court giving the supplementa instruction. Thetria court told the jury the following:

Ladiesand Gentlemen, | am sorry to disturb you, but I know that we have sent out for
some supper for you and itisonitsway and it will be here soon and you are going to
be breaking for that, so | thought | would call you up here. | waslooking through my
instructions and it occurred to me that maybe | didn’t do avery good job of writing
on of theinstructions, that perhaps | could have written it alittle more clearly. And
so, | have rewritten it and | want to give it to you now, but | want you to understand
that it does not mean that what | wrote originally waswrong. Itisnot wrong, it’ sjust
that | don't think that | wrote it as clearly as | should have for folks who don’t deal
with it everyday, and so | want to give you thisjust to add to your collection and then
we will leave you alone and let you get back to your business. . . .

Thetrial court gave the following revised instruction on the order of consideration as to Count 1.

Commenceyour deliberationsby first considering count oneof theindictment.
The defendant is charged in count one with Aggravated Sexual Battery. First,
consider whether the defendant is guilty of Aggravated Sexual Battery. If so, mark
the count one verdict form accordingly and stop your deliberations as to count one.
If you find the defendant not guilty of Aggravated Sexual Battery, then consider
whether the defendant is guilty of the lesser included offense of Sexual Battery.

If you find the defendant guilty of Sexual Battery, mark count oneverdict form
accordingly and stop your deliberations asto count one. If you find the defendant not
guilty of Sexual Battery, then consider whether the defendant is guilty of the lesser
included offense of Assault.

If you find the defendant guilty of Assault, mark the count one verdict form

accordingly and stop your deliberationsasto count one. If you find the defendant not
guilty of Assault, then you have found the defendant not guilty of the offenses
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embraced in count one of the indictment. Mark the verdict form for count one
accordingly.

Thetrial court gave similar revised instructions for Counts 2 and 3, except those instructions started
with the charged offenses of rape of achild. After giving therevised instructions, thetria court told
the jury, “Take these and consider them in conjunction with the other instructions that | have given
you and recommence your deliberations. Wewill let you go back down to your room and your food
will be hereshortly . .. ."

First, we conclude that the Defendant waived this issue because he did not object to the
supplemental instruction when the trial court announced its intention to give the instruction. Tenn.
R. App. P. 36(a); State v. McPherson, 882 S.W.2d 365, 375 (Tenn. Crim. App. 1994). Evenif this
issue was not waived, we conclude that it is without merit. The supplemental instruction given by
thetrial court waslegally correct and wasaclarification of the original instruction regarding the order
of consideration. Furthermore, while the Defendant claimsthat the trial court did not admonish the
jury to not place undue emphasis on the supplemental instruction, thetrial court did instruct the jury
to “[t]ake these and consider them in conjunction with the other instructions that | have given you .

.. Also, the jury instructions included an instruction not to single out one instruction over any
other. Finally, thetrial court did not “interrupt” the jury’ s deliberations because the jury was going
to break for supper when thetrial court gave the supplemental instructions. Therefore, we conclude
that the trial court did not err by giving the supplementa instruction. Thisissue iswithout merit.

L. Sentencing

Finally, the Defendant contends that the trial court erred in ordering that his sentences be
served consecutively under Tennessee Code Annotated section 40-35-115(b)(5) (1997 & Supp. 2002).
The trial court sentenced the Defendant to the presumptive minimum of eight years® for each
conviction, to be served consecutively with each other, for an effective sentence of twenty-four years.
Sincewereversed the Defendant’ sconviction in Count 1 and vacated the eight-year sentencefor that
count, we will consider the issue of consecutive sentencing for the convictions in Counts 2 and 3.
The State contendsthat thetrial court did not abuse its discretion by ordering consecutive sentencing

8The United States Supreme Court’s recent opinion in Blakely v. Washington, 542 U.S. —, 124 S. Ct. 2531,
(2004), callsinto question the continuing validity of our current sentencing scheme. In that case, the Court, applying
the rule in Apprendi v. New Jersey, 566 U.S. 466, 490 (2000), struck down a provision of the Washington sentencing
guidelines that permitted a trial judge to impose an “exceptional sentence” upon the finding of certain statutorily
enumerated enhancement factors. 1d. at *13-14. The Court observed that “the ‘statutory maximum’ for Apprendi
purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury verdict or
admitted by the defendant.” The Court concluded that “every defendant has a right to insist that the prosecutor prove
to ajury all facts legally essential to the punishment.” 1d. at *31.

In the case presently before us, the trial court sentenced the Defendant to the presumptive minimum of eight
years for each conviction. Therefore, the trial court’s sentencing of the Defendant does not violate the law articulated
in Blakely because the trial court sentenced the Defendant to the presumptive minimum, despite having found two
enhancement factors.
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because the Defendant was convicted of two or more statutory offenses involving the sexual abuse
of aminor and the trial court considered the aggravating circumstances. We agree with the State.

When adefendant challenges the length and manner of service of a sentence, it isthe duty of
this court to conduct a de novo review on the record with a presumption that “the determinations
made by the court from which the appeal is taken are correct.” Tenn. Code Ann. § 40-35-401(d)
(2003). This presumption is “conditioned upon the affirmative showing in the record that the trial
court considered the sentencing principles and al relevant facts and circumstances.” Statev. Ross,
49 S.W.3d 833, 847 (Tenn. 2001); Statev. Pettus, 986 S.W.2d 540, 543 (Tenn. 1999); Statev. Ashby,
823 S.W.2d 166, 169 (Tenn. 1991). The presumption doesnot apply to thelegal conclusionsreached
by thetrial court in sentencing adefendant or to the determinations made by thetrial court which are
predicated upon uncontroverted facts. Statev. Dean, 76 S.W.3d 352, 377 (Tenn. Crim. App. 2001);
State v. Butler, 900 SW.2d 305, 311 (Tenn. Crim. App. 1994); Statev. Smith 891 SW.2d 922, 929
(Tenn. Crim. App. 1994). In conducting ade novo review of a sentence, we must consider: (@) any
evidencereceived at thetrial and/or sentencing hearing; (b) the presentence report; (¢) the principles
of sentencing; (d) the arguments of counsel relative to sentencing aternatives; (e) the nature and
characteristics of the offense; (f) any mitigating or enhancement factors; (g) any statements made by
the defendant on his or her own behalf; and (h) the defendant’s potential or lack of potential for
rehabilitation or treatment. Tenn. Code Ann. § 40-35-210 (2003); State v. Taylor, 63 S.W.3d 400,
411 (Tenn. Crim. App. 2001). The party challenging a sentence imposed by the trial court has the
burden of establishing that the sentence is erroneous. Tenn. Code Ann. § 40-35-401, Sentencing
Commission Cmts.

Thetrial court may consider mitigating factors and enhancement factors when determining
adefendant’ s sentence. Tenn. Code Ann. 88 40-35-113, -114. A tria court may order sentencesto
run consecutively if a defendant is charged with more than one criminal offense and it finds, by a
preponderance of the evidence, that one or more of several criteriaare met as set forth in Tennessee
Code Annotated section 40-35-115 (1997). Statev. Kern, 909 SW.2d 5, 8 (Tenn. Crim. App. 1993).
These criteria include a finding by the trial court that the defendant is convicted of two or more
statutory offenses involving sexual abuse of a minor “with consideration of the aggravating
circumstances arising from the relationship between the defendant and victim or victims, the time
gpan of defendant’ s undetected sexual activity, the nature and scope of the sexual acts and the extent
of the residual, physical and mental damage to the victim or victims.” Tenn. Code Ann. § 40-35-
115(b)(5). Whether sentences are to be served consecutively or concurrently is a matter within the
sound discretion of thetrial court. State v. James, 688 S.W.2d 463, 465 (Tenn. Crim. App. 1984).

Thetria court ordered that the Defendant serve his sentences consecutively under Tennessee
Code Annotated section 40-35-115(b)(5), finding the following:

As previously noted by the Court, [the Defendant] had arelationship with the
victim. The relationship was that of aneighbor, afriend, a person that the child was
entrusted to from time to time for care. Usually baby-sitting care. So, there was a
relationship that fostered—or facilitated | should say—the repeated sexual conduct that
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[the Defendant] engaged with this child.

Furthermore, the Court can consider the time span of the Defendant’s
undetected sexual activity. The three convictions that . . . [the Defendant] has
occurred over a span of time which was not really nailed down during the evidence.
What the indictment alleg[es] is one thing, but what the evidence shows is what the
Court hastogo by. . ..

But the Court does find[] there was atime span. That it was not three offenses that
occurred within a24 hour period or any short period likethat. Based on thetestimony
of the child they were different times of day, different dates, and different events that
were going on.

Also, the Court ispermitted to consider the nature and scope of thesexual acts.
Theevidence speaksfor itself inthat regard. Thetestimony by the child was such that
the nature and scope of the sexual acts were clearly demonstrated or testified about,
and the Court has considered each one of those sexual acts as described by the child.

And the Court isalso permitted to consider the extent of any residual physical
or mental damagetothevictim. Andthereisn’t any evidence of any residual physical
or mental damage to the victim in terms of there being an expert to testify about that,
or even the testimony of lay witnesses about any residual physical or mental damage.

S0, the Court has considered each of these and weighed them individualy.
Considered them both as they apply to both the benefit and detriment of the
Defendant.

The Court fixes the actua sentences for each of these crimes at eight years,
and ordersthe sentencesto be served consecutively for an effective 24 year sentence.

On appeal, the Defendant does not contest the trial court’s imposition of any enhancement
factors;® rather he challenges the imposition of consecutive sentencing. After thoroughly reviewing
the evidence presented at the sentencing hearing, we conclude that the trial court did not abuse its
discretion by ordering consecutive sentencing in thiscase. Therecord showsthat the Defendant was
“convicted of two (2) or more statutory offensesinvolving the sexual abuse of aminor.” Tenn. Code
Ann. 8§ 40-35-115(b)(5). The record aso shows that the trial court properly considered the
aggravating circumstances under the statute. The evidence showsthat the Defendant gained the trust

°In his appellate brief, the Defendant failed to argue any sentencing issues other than whether the trial court
erred in ordering consecutive sentencing. Accordingly, we conclude that the D efendant has waived any other sentencing

issues. Tenn. R. App. P. 13(b); Tenn. Ct. Crim. App. R. 10(b). Further, as noted above, Blakely does not apply to this
case.
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of A.G. and hisfamily and then abused that trust by sexually molesting A.G. The undetected sexual
abuse occurred during 1997 and 1998 over an extended time-span, with two of theinstancesof sexual
abuse occurring during the school year and one summer passing between the first and second
incidents of sexual abuse. A.G. testified that the Defendant touched his penis on at least two
occasions, performed oral sex on him once, and forced A.G. to perform ora sex on him once. No
evidence was presented of any “residual, physical and mental damage to the victim.” Accordingly,
after thoroughly reviewing the record, we conclude that the trial court did not abuse its discretion by
imposing consecutive sentencing in this case. Therefore, because we reversed the Defendant’s
conviction in Count 1, the Defendant’s remaining convictions in Counts 2 and 3 will be served
consecutively, for an effective sentence of sixteen years.

I11. Conclusion
In accordance with the foregoing authorities and reasoning, we AFFIRM the trial court’s

judgmentsfor Counts 2 and 3. We REVERSE thetrial court’sjudgment for Count 1 and VACATE
the eight year sentence imposed for that conviction.

ROBERT W. WEDEMEY ER, JUDGE
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