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OPINION
FACTS

The facts of this case were set out in the opinion of this court on direct appeal, affirming the
petitioner’s convictions:

The[petitioner] wasindicted on three counts of rape accomplished by
fraud and one count of attempted rape by fraud. Beforetrial, one of
the rape charges was severed by the prosecution and set to be
adjudicated separately. The remaining two counts of rape by fraud
and the count of attempted rape by fraud were tried together.

The[petitioner] wastried by ajury inthejoint proceeding and
was convicted as charged on the two counts of rape and the single
count of attempted rape. Thetrial court sentenced him asaRange
standard offender to ten yearsfor each conviction of rape and to five
years for the conviction of attempted rape. The ten-year sentences
were ordered to run concurrently to each other and consecutively to
the five-year sentence, for atotal effective sentence of fifteen years.

On the severed count of rape by fraud, the [petitioner] entered
apleaof nolo contendereto the lesser offense of sexual battery. The
trial court sentenced the [ petitioner] to two years on that conviction,
to run concurrently to the above fifteen-year sentence. The
[petitioner] reserved a certified issue for appeal from the plea
agreement. His appeal in that case has been consolidated with his
direct appeal from thejury trial.

State v. Raymond Mitchell, 111, No. M1996-00008-CCA-R3-CD, 1999 WL 559930, at *1 (Tenn.
Crim. App. July 30, 1999), perm. to appeal denied (Tenn. Jan. 31, 2000). Subsequently, the
petitioner filed a petition for declaratory judgment in the Chancery Court for Davidson County and
was denied relief. He appealed. The appellate opinion set forth the following relevant facts:

This appeal involves a dispute between a prisoner and the
Tennessee Department of Correction regarding the Department's
decisionto classify the prisoner asamultiplerapist under Tenn. Code
Ann. 8 39-13-523(b) (2000). After the Commissioner of Correction
denied hispetition for adeclaratory order, the prisoner filed apetition
for a declaratory judgment in the Chancery Court for Davidson
County claiming that the Department had misclassified him and, if it
had not, that he was still entitled to earn sentence reduction credits
because he was a Range | standard offender. The tria court
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dismissed the petition, and the prisoner has appealed. We have
determined that the Department properly classified the prisoner as a
multiple rapist and that the prisoner is not otherwise entitled to earn
sentence reduction credits. Accordingly, we affirm the trial court's
judgment.

Mitchell v. Campbell, 88 S.W.3d 561, 563 (Tenn. Ct. App.), perm. to appeal denied (Tenn. 2002).

Thepetitioner filed apro sepetition for post-convictionrelief on April 4, 2001. Counsel was
appointed, and an amended petition was filed on August 9, 2001. Counsel was relieved and new
counsel was retained on April 24, 2002. A second amended petition was filed on October 3, 2002,
and hearings were held on December 17, 2002, and May 2, 2003.

As we will explain, we have had substantial difficulty in determining what clams were
presented to the court at the post-conviction hearing and which of the numerous claims raised on
appedl are, infact, properly beforethiscourt. The pro sepetition for post-convictionrelief presented
thirteen claimsfor relief, some of which wereclosely related. Thefirst amended petition, whichwas
filed by counsel, continued to argueall thirteen of these claims. The second amended petition, filed
by new counsel, presented arguments only asto clams 1, 2, 5, 12, and 13. At the post-conviction
hearing, counsel for the petitioner, who did not testify, did not specifically identify the issues on
which they were proceeding, but it appears, from the witnesses presented and the nature of the
guestioning, that they pursued only original petition issues 5 (the prosecutor failed to disclose the
identity of an excul patory witness), 12 (trial counsel wasineffective in not obtaining the testimony
of thiswitness at trial), and 13 (the DOC was illegally requiring that the petitioner’ s sentences be
served at 100%, rather than 30% as provided by the judgments.) In its findings of fact and
conclusions of law, the post-conviction court ruled adversely to the petitioner onissues 1, 3, and 13
and, as to the other claims raised in the petition, determined they were without merit because “no
proof wasoffered at the evidentiary hearing in support of such.” Sincethe petitioner neither testified
at the evidentiary hearing nor presented any favorable witnesses, the proof consisted solely of
witnesses, aswe will explain, who denied the allegations of the petition. We now will consider the
issues on appeal.

Roberta Anderson, a sentence manager with the DOC, testified that the petitioner had
“finished” hisfive-year sentence, reduced by sentence credits, and was serving his two concurrent
ten-year sentences, which were at 100%, although the judgments for these sentences state they are
to be served at 30%.

The petitioner’ s trial counsel testified that he had practiced law for twenty-five years and,
along with another attorney, had represented the petitioner at histrial. Hesaid they had filed motions
claiming that the indictment was unconstitutional, to dismiss the indictment, and for a bill of
particulars. Intheanalysissection of thisopinion, wewill review counsel’ stestimony regarding the
specific claims as to ineffective assistance of counsal.



The assistant district attorney general in the petitioner’ s original trial testified as to witness
information provided to defense counsel, denying that he had withhel d excul patory information. We
will review the specifics of histestimony in the analysis section of this opinion.

Gail S. Barbee, the Director of Board Operations for the Tennessee Board of Probation and
Parole, testified that although the petitioner had met with the parole board, by statute hewasrequired
to serve 100% of his rape sentences.

Aswe have stated, the petitioner did not testify at the hearing.
ANALYSIS
I. Post-Conviction Standard of Review

The post-conviction petitioner bears the burden of proving his alegations by clear and
convincing evidence. See Tenn. Code Ann. § 40-30-110(f) (2003). When an evidentiary hearing
isheld inthe post-conviction setting, thefindings of fact made by the court are conclusive on appesal
unlessthe evidence preponderates against them. See Tidwell v. State, 922 S.W.2d 497, 500 (Tenn.
1996). Whereappellatereview involvespurely factua issues, theappel late court should not reweigh
or reevaluate the evidence. See Henley v. State, 960 SW.2d 572, 578 (Tenn. 1997). However,
review of atrial court’ sapplication of thelaw to thefacts of the caseisde novo, with no presumption
of correctness. See Ruff v. State, 978 SW.2d 95, 96 (Tenn. 1998). The issues of deficient
performance of counsel and possible prejudice to the defense are mixed questions of law and fact
and, thus, subject to de novo review by the appellate court. See Statev. Burns, 6 S.W.3d 453, 461
(Tenn. 1999).

Il. Statute of Limitations

First, wewill consider the State’ sargument that the petitioner’ s appeal should be dismissed
for lack of jurisdiction because his petition was not timely filed.

By statute, apersonin custody must file a petition for post-conviction relief within one year
“of the date of the final action of the highest state appellate court to which an appeal istaken. . . or
consideration of such petition shall be barred.” Tenn. Code Ann. 8§ 40-30-102(a) (2003). Further,
“[tlimeisof the essence of theright to file a petition for post-conviction relief . . . and the one-year
limitations period is an element of the right to file such an action and is a condition upon its
exercise.” Id. Also, dueprocessmay, inlimited circumstances, requiretolling of the post-conviction
statute of limitations. See Sealsv. State, 23 SW.3d 272, 278-79 (Tenn. 2000); Burford v. State, 845
S.W.2d 204, 208 (Tenn. 1992).

From our review of therecord, it isclear that this petition was untimely. Our supreme court
denied the petitioner’s application for permission to appeal on January 31, 2000. Although the
petitioner signed and dated hisoriginal petitionfor post-convictionrelief on April 2,2001, morethan
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two months after the expiration of the one-year period, he failed to explain why he did not file his
petition within the one year or why the one-year statute of limitations should not bar his claim.
However, the State did not raise thisissue in its response to the petition or at the post-conviction
hearing, but instead did so for the first time on this appeal .!

“Given the post-conviction statute’ slanguage conferring jurisdictional import to the timely
filing of apetition, itisessential that the question of timeliness be resolved before any adjudication
on the merits of the petitioner’s claims may properly occur.” Antonio L. Saulsberry v. State, No.
W2002-02538-CCA-R3-PC, 2004 WL 239767, at *1 (Tenn. Crim. App. Feb. 9, 2004), perm. to
appeal denied (Tenn. June 1, 2004) (citing Tenn. Code Ann. 8 40-30-102(b) (2003)).

“In many cases that have come before the appellate courts in which the petitioner’s
compliance with the statute of limitations is an issue, the appellate courts have remanded for
evidentiary hearings.” Id. at *2 (citing Butler v. State, 92 SW.3d 387, 390 (Tenn. 2002)). In
Saulsberry, the petitioner admitted that his filing was untimely, and thus there was no question of
fact as to whether the petition had been timely filed. 1d. (stating that in the “typical case. . . there
is a question whether the petitioner has actualy complied with the statute of limitations or has
conformed to the prison mailbox rules’). Inthe present case, there are none of thetypical disputes,
for example, illegibility of the stamped filing date or whether the petition wastimely filed and then
lost in the prison “mail” system. Instead, the petitioner admits in his original petition that the
Tennessee Supreme Court denied his application for permission to appeal on January 31, 2000, and
he signed and dated the petition on April 2, 2001. Therefore, his petition was subject to summary
dismissal. Seeid. (citing Tenn. Code Ann. § 40-30-106(b) (2003) [“If it plainly appears from the
face of the petition, . . . that the petition was not filed . . . within the time set forth in the statute of
limitations, . . . thejudge shall enter an order dismissing the petition.”]; Statev. Nix, 40 SW.3d 459,
464 (Tenn. 2001) (compliance with statute of limitationsis element of right to file petition for post-
convictionrelief; incumbent upon petitioner to allegeeither compliancewith or tolling of limitations
period)). Inthe present case, just asin Saulsberry, “[t]he fact that the lower court did not take that
action does not allow the petitioner, at thisjuncture, to avoid operation of the statute of limitations.
Assuch, hisappeal must be dismissed dueto the untimeliness of the underlying petition. Thiscourt
lacks jurisdiction to adjudicate the case.” 2004 WL 239767, at *2. Additionally, the petitioner’s
claimsdo not fall within any of the three exceptions set forth in Tennessee Code Annotated section
40-30-102(b)(1)-(3), which would excuse the late filing, nor does the petition raise the types of due
process concernsthat would also toll the statute of limitations. See Samplev. State, 82 S.W.3d 267,
273 (Tenn. 2002) (statute of limitations tolled due to a late arising suppression of excul patory
evidenceclaim); Williamsv. State, 44 S.\W.3d 464, 477 (Tenn. 2001) (misrepresentation by attorney
as to continuing representation, rather than mere attorney negligence, possibly tolled the statute of
limitations); Seals, 23 S.W.3d at 278-79 (statute of limitations tolled due to mental incompetence

time on apheal Jonh Sarke Rog P Stste Ko, G368 0 W3 b A e Beg Jop S Y b TS o2 15 SR ghing fit
App., Jackson, Nov. 20, 2002), perm. to appeal denied (Tenn. Feb. 24, 2003). W e attribute this problem to the fact that
the assistant attorney general representing the State on appeal is usually not the same attorney representing the State at

the post-conviction hearing.
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of petitioner); Sandsv. State, 903 S.W.2d 297, 301 (Tenn. 1995) (groundsfor relief arose after the
statute of limitations normally would have run); Burford, 845 S.W.2d at 206 (petitioner unable to
file post-conviction claim in one county until conviction in another county had been set aside).

Despite our conclusion that the petition was barred by the statute of limitations, we none-
theless will address the i ssues raised by the petitioner because of the possibility of afurther appeal
of thismatter. See Jacobsv. State, 450 S.W.2d 581 (Tenn. 1970); State v. Pendergrass, 13 SW.3d
389, 395 (Tenn. Crim. App. 1999).

1. Ineffective Assistance of Counsd

In the original and the first amended petition, seven separate claims were made that trial
counsel had been ineffective. In the second amended petition, the only claim of ineffective
assistance of counsel was that counsel “failed to subpoenathe rape victim’' s alleged boyfriend as a
witness to rebut the fase testimony given in the presence of the jury by the alleged rape victim.”
This was the only ineffective assistance of counsel claim pursued at the evidentiary hearing. On
appeal, the petitioner has raised seven claims of ineffective assistance of counsel, but, of these, we
will consider only the claim argued at the hearing, for the remaining six, not having been pursued,
arewalved. See Brimmer v. State, 29 SW.3d 497 (Tenn. Crim. App. 1998).

In order to determine the competence of counsel, Tennessee courts have applied standards
developed in federal caselaw. See Statev. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App. 1997)
(noting that the same standard for determining ineffective assistance of counsdl that is applied in
federal casesalso appliesin Tennessee). The United States Supreme Court articulated the standard
in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), which is
widely accepted as the appropriate standard for all claims of a convicted petitioner that counsel’s
assistancewasdefective. The standardisfirmly grounded in the belief that counsel playsarolethat
is“critical to the ability of the adversaria system to produce just results.” Id. at 685, 104 S. Ct. at
2063. The Strickland standard is a two-prong test:

First, the defendant must show that counsel’s performance was
deficient. Thisrequires showing that counsel made errors so serious
that counsel was not functioning as the “counsel” guaranteed the
defendant by the Sixth Amendment. Second, the defendant must
show that the deficient performance preudiced the defense. This
requires showing that counsel’ s errors were so serious as to deprive
the defendant of afair trial, atrial whose result isreliable.

Id. at 687, 104 S. Ct. at 2064. The Strickland Court further explained the meaning of “deficient
performance” in the first prong of the test in the following way:

In any case presenting an ineffectiveness clam, the performance
inquiry must be whether counsel’s assistance was reasonable
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considering all the circumstances. . .. No particular set of detailed
rules for counsel’s conduct can satisfactorily take account of the
variety of circumstances faced by defense counsel or the range of
legitimate decisions regarding how best to represent a criminal
defendant.

Id. at 688-89, 104 S. Ct. at 2065. The petitioner must establish “that counsel’ s representation fell
bel ow an objective standard of reasonablenessunder prevailing professional norms.” Housev. State,
44 S\W.3d 508, 515 (Tenn. 2001) (citing Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996)).

Asfor the prejudice prong of thetest, the Strickland Court stated: “ The defendant must show
that there is a reasonable probability that, but for counsel’ s unprofessional errors, the result of the
proceeding would have been different. A reasonable probability is a probability sufficient to
undermine confidence in the outcome.” 466 U.S. at 694, 104 S. Ct. at 2068; see aso Overton v.
State, 874 S\W.2d 6, 11 (Tenn. 1994) (concluding that petitioner failed to establish that “thereisa
reasonabl e probability that, but for counsel’ serrors, the outcome of the proceedingswould have been
different”).

Courts need not approach the Strickland test in a specific order or even “address both
componentsof theinquiry if the defendant makes an insufficient showingonone.” 466 U.S. at 697,
104 S. Ct. at 2069; see ad'so Goad, 938 S.W.2d at 370 (stating that “failure to prove either deficiency
or prejudice provides a sufficient basis to deny relief on the ineffective assistance claim”).

We note that the reviewing court must indulge a strong presumption that the conduct of
counsel fallswithin the range of reasonable professional assistance, see Strickland, 466 U.S. at 690,
104 S. Ct. at 2066, and may not second-guessthetactical and strategic choices made by trial counsel
unless those choi ces were uninformed because of inadequate preparation. SeeHellard v. State, 629
SW.2d 4,9 (Tenn. 1982). Thefact that astrategy or tactic failed or hurt the defense does not alone
support the claim of ineffective assistance of counsel. See Thompsonv. State, 958 S.W.2d 156, 165
(Tenn. Crim. App. 1997). Finally, aperson charged with acriminal offenseisnot entitled to perfect
representation. See Dentonv. State, 945 S.\W.2d 793, 796 (Tenn. Crim. App. 1996). Asexplained
in Burns, 6 SW.3d at 462, “[c]onduct that is unreasonable under the facts of one case may be
perfectly reasonable under the facts of another.”

Asto the sole allegation of ineffective assistance of counseal pursued at the post-conviction
hearing, namely, that tria counsel failed to subpoena a supposedly favorable witness who could
rebut the victim’'s “false testimony,” we note initially that the post-conviction court did not
specifically address this allegation in its opinion, although stating that, in addition to his sentencing
clams, “[t]hepetitioner alleged other groundsfor relief whichwereincluded in hisPetitionfor Post-
Conviction Relief, but no proof was offered at the evidentiary hearing in support of such. The Court
accordingly finds no merit to these other clams.” The post-conviction court was correct in this
analysis, for the only “proof” at the hearing as to ineffective assistance of counsel, since the
petitioner did not testify, wasthe testimony of trial counsel who denied that he had been ineffective,
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explaining efforts he had made to locate the so-called “excul patory” witness and reasons why the
witness would not have been helpful, aswell asthe testimony of the prosecutor at trial, who opined
that the witness would not have been excul patory.

This claim was explained in the second amended petition as “potentially exculpatory
evidence was withheld by the State regarding one witness' [sic] boyfriend.” Apparently, the
petitioner’ s theory, as stated by his attorney at the post-conviction hearing, was that the testimony
of this boyfriend “would have some bearing on the jury’ s opinion of whether [the petitioner] could
have pulled off this trickery. Whether the victim’'s [sic] honestly believed that this caller [the
petitioner] was that boyfriend.”

At the hearing, the petitioner’s trial counsel was questioned as to his knowledge of the
victims' boyfriends:

Q And did you discover any of the identities of these alleged
boyfriends?

A | think sometime, I'll answer this then I'd like to give the
background, if | could.

Q Allright.

A Sometime after the case was set for trial, and maybe within days
of it going to tria, | think you-all have my file, but | don’t remember
the note, seeing the note in the file. Someone called our office and
said we haveaname, and perhaps gave anumber. But wewere never
ableto locate that person. And this would have been, originally the
casewas set for trial in thesnow and it was put off aweek. Sol don’t
remember the time frame, but | know it was a very short time frame.

Q What efforts did you take to find this person?

A Wecalled thenumber. | think my investigator at that time, tried
to locate him. That | can’t be sure of, it's been awhile. If | could
explain something?

Q Certainly.

A The pretria motions in this case, the first motions that were

filed on theindictment wastheindictment wasunconstitutional . That
isit said fraud, without defining what fraud was. That was denied.

-8



Then we filed amotion to dismisstheindictment becauseit did
not put afactual allegation asrequired by the statute. That is, if they
are going to say fraud, they should put the factsin theindictment that
substantiate the fraud. That was denied.

Then we filed another motion for a bill of particulars. Saying
okay, if you say theindictment isgood, Judge, then | et the State come
forward and tell ustalk to what this fraud is in a bill of particulars.
The Court said we were only entitled to the date, time and place.

We took that issue all the way to the United States Supreme
Court. Then | argued to the Judge, well Judge, if in fact, let’s just
assume that the fraud is impersonation, who did he impersonate?
And the court said, you' re not entitled to that information.

So when we got a call before trial, and | don’'t specifically
actually remember, I’ ve talked to some other people and I’ m sure we
got some call at the office, but | don't recall that being this is the
person. It was, this is something we could look into and thisis a
phone number. | don’'t remember, but we were already told by the
Court that we were not entitled to that information.

Trial counsel testified as to efforts to locate this witness and his opinion that the testimony
of the witness could have “killed” the defense:

Q Do you believe that the identity of this alleged, this John Doe
boyfriend would help you in adefense of [the petitioner] in this case?

A Sir, the phone call we received, | think was very very close,
maybe within aday, two days, something of that of trial. And | don’t
recall that specifically. We had already been told we are not entitled
to this information. Prior to the tria, | issued a subpoena for this
witness. | issued a John Doe subpoena. In fact, John Doe subpoena
was served on theinvestigator for the case. We served him with the
John Doe subpoena.

We had made every attempt that we could to get that
information. And he was not awitnessto the case. Heis somebody
| would haveliked to havetalked to. Heissomebody | would liketo
know if he existed.

Q Do you think the presence of this person in front of ajury could
have presented some difference in characteristics from [the
petitioner]?

A Could have helped us, could havekilled us.



Q And-

A I mean,youdon’'tknow. | would say he’ sbetter friendswith [the
victim] then [sic] he would be with [the petitioner] or with us. |
wouldn’t expect him to be rea helpful, just from past experience.

At the hearing, post-conviction counsel were asked by the court whether this “ John Doe”
witness would be testifying and advised that they, themselves, had not located this witness and did
not know whether he even existed:

[COUNSEL]: Your Honor, we believe that this John Doe boyfriend
would have provided excul patory - -

THE COURT: Where is the John Doe boyfriend?
[COUNSEL]: Hewas never produced.

THE COURT: Whereis he today?

[COUNSEL]: Wedon't know that he exists or does not exist.

THE COURT: Well, how does [trial counsel] know whether he
exists or not?

[COUNSEL]: We believe [trial counsel] wasin a better position at
the time that he represented [the petitioner] at thetrial to obtain this
information.

THE COURT: Why? Why can’'t you do it now?

[COUNSEL]: Well Your Honor, as, | guesswe could. | checked the
transcript, | don't see- -

THE COURT: Theonly way | can determine what awitness would
have said in apost conviction relief petitionisif | hear that witness.

Trial counsd’s uncontradicted testimony at the post-conviction hearing was that he issued
a“John Doe’ subpoenabeforethetrial and attempted to ascertain theidentity of thiswitnessat trial,
but was refused theinformation by the court. During the course of thetrial, he decided not to pursue
this witness any further. Since this witness was not produced at the evidentiary hearing, the
petitioner hasfailed to show that he was prejudiced by counsel’ s not producing thiswitness at trial.
SeeBlack v. State, 794 S.W.2d 752, 757 (Tenn. Crim. App. 1990) (stating that “[w]hen a petitioner
contends that trial counsel failed to discover, interview, or present witnesses in support of his
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defense, these witnesses should be presented by the petitioner at the evidentiary hearing. As a
genera rule, thisis the only way the petitioner can establish that . . . the failure to have a known
witnesspresent or call thewitnessto the stand resulted in thedenial of critical evidencewhichinured
to the prejudice of the petitioner.”).

V. Prosecutorial Misconduct
In his original petition, the petitioner alleged that his convictions were:

based upon false testimony and the state prosecutor willfully,
deliberately and knowingly withhel d excul patory evidencethat could
have proven the rape victim was committing perjury. The victim
claimed that she had sexual intercourse with Petitioner because she
thought Petitioner was her boyfriend. The District Attorney
Genera|[’ 5] Officeinterviewed the alleged John Doe and learned that
John Doewas not thevictim’ sboyfriend and that he had severed their
sexual relationship months prior to the alleged rape due to the
victim's promiscuous behavior. The prosecutors suppressed this
information, refused to give Petitioner John Doe's name and
knowingly allowed fal se testimony to be presented to the jury which,
consequently, violated the Due Process Clause of the Fourteenth
Amendment to the United States Constitution, and Article | 8§ 8, of
the Tennessee Constitution.

In his second amended petition, the petitioner restated the issue as “[w]hether Petitioner’s
convictionswere based on [the] State’ s unconstitutional failureto disclose excul patory evidencein
theform of the name and identity of a* John Doe” alleged boyfriend of one of the State’ swithesses.”
As with the other claims, the only testimony at the hearing as to this assertion came from trial
counsel and the prosecutor, both of whom denied that excul patory information had been withheld.
Nonetheless, we will consider the claim.

In Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 1196-97, 10 L. Ed. 2d 215, 218
(1963), the United States Supreme Court held that the prosecution has a duty to furnish to the
defendant exculpatory evidence pertaining either to the accused's guilt or innocence or to the
potential punishment that may beimposed. The Court held that " suppression by the prosecution of
evidence favorable to an accused upon request violates due process where the evidence is material
either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.” 1d.
The duty to disclose extends to al information favorable to the accused whether the evidence is
admissible or inadmissible, State v. Spurlock, 874 SW.2d 602, 609 (Tenn. Crim. App. 1993), and
to information "which might be useful to the defense[.]” Branch v. State, 4 Tenn. Crim. App. 164,
173,469 S.W.2d 533, 536 (1969). However, the State's duty to turn over evidence under Brady does
not extend to information that the defense either aready possesses or is able to obtain or to
information not in the possession or control of the prosecution. Wooden v. State, 898 SW.2d 752,
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755 (Tenn. Crim. App. 1994) (citing Banksv. State, 556 S.W.2d 88, 90 (Tenn. Crim. App. 1977)).
Further, Brady does not require the State to investigate on behalf of the defendant. State v.
Reynolds, 671 SW.2d 854, 856 (Tenn. Crim. App. 1984).

In order to establish a due process violation under Brady, a defendant must show the
following:

1. The defendant must have requested the information (unless the
evidence is obviously exculpatory, in which case the State is bound
to release the information whether requested or not);

2. The State must have suppressed the information;
3. Theinformation must have been favorable to the accused; and
4. Theinformation must have been material.

State v. Edgin, 902 SW.2d 387, 389 (Tenn. 1995) (citations omitted).

At the post-conviction hearing, the assistant district attorney genera testified as to his
knowledge of the “John Do€e” witness:

Q Generd [], for purposes of this post conviction proceeding,
would you like to make a statement that would be proof as evidence?

A Yes. Asfarasthiswitness, Y our Honor, asfar as[trial counsel]
testified we were not ordered to divulge the name of this witness by
[thetrid judge g bill of particulars. Obvioudly if we were aware if
the witness had potential exculpatory information, we would. We
were able to find this witness, | think on the Friday before the trial
started onaMonday. Hisnamewas Jeff. | don’t recall hislast name
right off the top of my head. But he was now living out of state. We
talked to him and discussed what [the victim] was going to testify to.
He corroborated it, yes, he had been her friend and had gone over
there at various times, early morning hours, had called her and
whispered on the phone and things of that nature. So he basically
corroborated the witness.

[Co-counsel] and | determined whether we should givethat name
or not, he was now married and didn’t want to get involved in this
case. But we did give that name to the defense when we found him
and what the phone number was. | can't testify whether they talked
to him or not, but in interviewing him there was absolutely nothing
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exculpatory in hisstatement. But wedid providetheinformation and
his location.

On cross-examination, theassi stant district attorney general explained why hedid not believe
the petitioner would have benefitted had this witness appeared at the trial:

Q Didyou hear this man’s voice?
A Yes, | normaly do when | talk to people.

Q Okay. And you don’t think that the jury could have heard any
differences between the voice of this witness and the voice of [the
petitioner]?

A Wadll, if you review the transcript, she talked about that he was
whispering and voices being disguised. At times he would whisper
and he would, so it was awhispering voice, so | don’t know.

Q Wouldyou agreethat werethejury ableto differentiate between
this man and [the petitioner] that that could have been favorable to
[the petitioner]?

A No, based on the proof, | don’t.

The post-conviction court determined that it could not make a determination concerning the
exculpatory value of this witness without having the witness testify at the hearing. Since the only
witness presented at the post-conviction hearing on this issue denied the various allegations in this
regard, it is clear that the petitioner has failed to show by clear and convincing evidence that the
testimony of this “John Do€” boyfriend was obviously exculpatory, favorable to the accused, or
suppressed by the State. See Edgin, 902 SW.2d at 389.

In addition, this allegation has been waived for failure to present it on direct appeal. “A
ground for relief iswaived if the petitioner personaly or through an attorney failed to present it for
determination in any proceeding before a court of competent jurisdiction in which the ground could
have been presented . ...” Tenn. Code Ann. 8 40-30-106(g) (2003). The petitioner failed to explain
in his petition or at the post-conviction hearing why thisissue was not raised on direct appeal. This
isan elementary part of any petition for post-convictionrelief. See Tenn. Code Ann. 8 40-30-104(e)
(2003).

V. Percentage of Sentenceto be Served

The petitioner argues on appeal, aswe understand his claim, that hisjudgments provide that
his sentences are to be served at 30% and do not classify him as amultiple rapist and the DOC is
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bound by these. The State disagrees, arguing that this identical clam was resolved against the
petitioner in Mitchell v. Campbell, 88 S.W.3d 561 (Tenn. Ct. App. 2002). Aswe will explain, we
agree with the State.

Thejudgment formsareincluded intherecord on appeal, and, on all four documents, the box
for “ Standard 30% Range 1” is checked and the box beside “ multiple rapist” is not checked on any
of theforms. In Mitchell, 88 S.W.3d at 566, the Court of Appeals rejected this same claim by the
petitioner:

Tenn. Code Ann. § 39-13-523(b) . . . was part of his sentence when
he was tried and convicted of multiple rapes in 1996. The
Department had no discretion regarding theapplication of Tenn. Code
Ann. § 39-13-523(b) to [the petitioner] in light of his two rape
convictions. Accordingly, the Department did not err by classifying
[the petitioner] as a“multiple rapist” for the purpose of Tenn. Code
Ann. §39-13-523(b) and by determining that hewasineligibleto earn
sentence reduction credits.

Id. (footnotes omitted).

Accordingly, we conclude that the petitioner made this same argument in Mitchell, where
the court determined that it was without merit. Applying thelaw of the case, we conclude that this
issue was previously resolved against the petitioner and cannot be litigated anew. See Memphis
Publ’ g Co. v. Tennessee Petroleum Underground Storage Tank Bd., 975 S.wW.2d 303, 306 (Tenn.
1998).

V1. Other Claims

On appedl, the petitioner has presented a number of additional claims, none of which was
argued or even acknowledged at the post-conviction hearing and most of which werelast recited in
the first amended petition but not the second. No explanation is given as to why these long
unpursued issues have been resurrected on appeal. We now will review the claims made on appeal,
observing first that we have the same problem as did the post-conviction court in differentiating
between certain of the clams, which appear to be nearly identical.

In his appellate brief, the petitioner presents the additional claimsthat: Issue | —requiring
him to serve 100% of his rape sentencesviolates, inter alia, his Fourth and Fourteenth Amendment
rights (apparently anew claim raised for thefirst time on appeal); Issuell — the Statefailed to notify
him that he would serve 100% of his rape sentences if convicted (raised in the second amended
petition and determined by the post-conviction court adversely to the petitioner); Issuelll —asinthe
previous issue, the petitioner realleges that the State should have given him notice that “he would
betried asamultiple rapist and if convicted would have to serve’ his sentences at 100% (raised in
second amended petition and determined by the post-conviction court adversely to the petitioner);
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Issue |V —the petitioner should serve his rape sentences at 30%, as provided by the judgments, and
not at 100% (argued at the hearing and determined by the post-conviction court adversely to the
petitioner); IssueV —the petitioner presentsfive separate claims of ineffective assistance of counsel
(not raised in the second amended petition or at the hearing); 1ssue VI —trial counsel wasineffective
for failing to subpoena aformer boyfriend of the victim or seek a continuance of thetrial (pursued
at the hearing and determined by the post-conviction court adversely to the petitioner); Issue VIl —
the Statefailed to disclose the nameand identity of aformer boyfriend of one of thevictims (pursued
at the hearing and determined by the post-conviction court adversely to the petitioner); Issue VIII —
the petitioner’ s multiple rape convictions violate his double jeopardy and due process rights (not
pursued at the hearing); Issue X1 [sic] —faulty jury instructions (apparently raised for the first time
on appeal).

Thus, following the post-conviction hearing, the court ruled adversely to the petitioner asto
Issuesll, 111, 1V, VI, and VII. Asto Issuesll and 11, the post-conviction court correctly determined
that the petitioner “has not shown . . . prejudice’ by lack of notice. Finally, asthe post-conviction
court noted, the Tennessee Supreme Court has previously held that the “[n]otice such as that rule
[Rule12.3 of the Tennessee Rulesof Criminal Procedure] requiresisnot constitutionally mandated.”
State v. Harris, 919 SW.2d 323, 331 (Tenn. 1996) (citing State v. Berry, 592 SW.2d 553, 562
(Tenn. 1980)). Aswe have previoudly stated, the record supports these determinations. The post-
conviction court found as to the numerous claims which had been set out in his original, first, and
second amended petitions that “no proof was offered at the evidentiary hearing in support of such
[and] [t]he court accordingly finds no merit to these other claims.”

In Brimmer, 29 SW.3d at 530, this court explained that a post-conviction claim is waived
when no proof is presented at the evidentiary hearing as to the claim:

Thereisno evidence at the post-conviction hearing concerning these
allegations and we cannot specul ate asto the substance of theclaims.
"We [must] decide cases. . . on the basis of the record as presented
to us for our consideration.” Dearborne v. State, 575 S.W.2d 259,
264 (Tenn. 1978). The burden isaways upon the appealing party to
develop a record which conveys a fair, accurate, and complete
account of those proceedings which form the basis of the appeal. 1d.

Thus, appeal claimsl, V, VI, and X1 arewaived because no proof was presented in support
of them at the evidentiary hearing.

CONCLUSION

Based upon theforegoing authorities and reasoning, we affirm the order denying the petition
for post-convictionrelief. Weremand the matter for entry of corrected judgmentsasto Counts2 and
3 of Indictment No. 95-B-1222 to reflect that, asto each count, the petitioner isa” multiple rapist,”
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and his sentences are to be served as such.

ALAN E. GLENN, JUDGE
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