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OPINION
FACTS

On October 1, 2001, the Rutherford County Grand Jury charged the defendant, Harril Jay
Wisdom, with violation of aMVHO order and driving on acancelled, suspended, or revoked license
for driving a motor vehicle on April 11, 2001, at a time when he had been declared a MVHO
pursuant to an order entered in the Circuit Court of Rutherford County on June 19, 1997. The June
1997 order declaring the defendant aMVHO provided, in part, that the defendant was prohibited
from operating amotor vehiclein the state for aperiod of threeyears. Although the three-year time



limit had expired by the time of the defendant’s offense, he had not taken the steps to have his
MVHO status lifted and his license reinstated.

On September 26, 2002, the defendant pled guilty to the MVHO count of theindictment in
exchange for a one-year sentence in the Department of Correction, with the second count of the
indictment dismissed. The transcript of the guilty plea hearing reveal s that the defendant intended
that his guilty plea be conditioned on his right to appeal his certified question of law to this court
and, further, that both the trial court and the State consented to the reservation of the question for
appeal and agreed that the issue was dispositive of the case. The defendant’s judgment form,
however, which was entered that same day, failed to contain arecitation of the certified question.
Instead, the “ Special Conditions’ section contained the following language: “Amended Judgment
to certify question for appeal to be entered. Count 2 dismissed.” On October 25, 2002, the
defendant filed his notice of appeal. On December 11, 2002, the trial court entered the following
“Supplemental Order” which was approved by the assistant district attorney and counsel for the
defendant:

This cause came on to be heard on the 26" day of September,
2002, beforeHonorable JamesK. Clayton, Jr., Judge. Based uponthe
agreement of the defendant in open court, and further based upon the
evidence presented and the agreement of counsel for both the State
and the Defendant as evidenced by their respective signatures bel ow,
it ishereby ORDERED that the following question is certified to the
Court of Crimina Appeals for the State of Tennessee, pursuant to
Rule 37 of the Rules of Criminal Procedure, to wit:

Doesthesetting forth of a specific period of
time for the operation of an order declaring a
person tobeamotor vehicle habitual offender bar
the prosecution of that person under T.C.A. 855-
10-616 for an offense that occurs after the
expiration of the time period specified in such
order?

Further, as certified by the respective signatures below, the
Court, the State and the counsel for the defendant are of the opinion
that the certified question is dispositive of the case.

On February 25, 2003, the State filed amotion to dismissthe defendant’ sappeal onthebasis
that the question of law was not properly certified to this court. Because we determined that the
matter should be fully briefed to ensure proper appellate review, we denied the State’s motion by
order entered on March 2, 2004. The Statefileditsbrief subsequently to that order, and both parties
participated in oral argument before this court.



ANALYSIS

Asathresholdissue, wemust first addressthe State’ scontention that the defendant' SMVHO
issue is not properly before this court. Rule 37 of the Tennessee Rules of Criminal Procedure
provides, in pertinent part, that an appeal liesfrom any judgment of conviction upon apleaof guilty
or nolo contendere if:

(i) [T]he defendant entered into a plea agreement under Rule
11(e) but explicitly reserved with the consent of the state and of the
court theright to appeal a certified question of law that isdispositive
of the case, and the following requirements are met:

(A) the judgment of conviction, or other document to which
such judgment refers that is filed before the notice of appeal, must
contain a statement of the certified question of law reserved by
defendant for appellate review;

(B) the question of law must be stated in the judgment or
document so as to identify clearly the scope and limits of the legal
issue reserved;

(C) the judgment or document must reflect that the certified
guestion was expressly reserved with the consent of the state and the
trial judge; and

(D) thejudgment or document must reflect that the defendant,
the state, and the trial judge are of the opinion that the certified
guestion is dispositive of the case|.]

Tenn. R. Crim. P. 37(b)(2)(i) (2004). The four specific conditions set forth in subsection (b)(2)(i)
above were part of an amendment to the rule effective July 1, 2002. Id., Advisory Comm’'n
Comments. Thus, the amended rulewasin effect at the time the judgment was entered in this case.

In his response to the State’'s motion to dismiss and at ora argument, defense counsel
asserted he was unaware of the July 1, 2002, rule change until after the time for filing a notice of
appeal had passed, because his office did not receive an update to the Rules of Criminal Procedure
until theweek of October 21 to October 25, 2002. He argued, therefore, that this court should order
the “time for filing enlarged to include the date of the actual filing [of the certified question for
appeal],” pursuant to Rule 45 of the Rules of Criminal Procedure, which providesin pertinent part:

Enlargement. — When an act is required or alowed to be done at or

within aspecified time, the court for cause shown may at any timein
its discretion . . . (2) upon motion made after the expiration of the
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specified time period permit the act to be doneif thefailureto act was
the result of excusable neglect|.]

Tenn. R. Crim. P. 45(b)(2).

The prerequisites for reserving a certified question of law were explained by our supreme
court in State v. Preston, 759 SW.2d 647, 650 (Tenn. 1988):

Thisis an appropriate time for this Court to make explicit to
the bench and bar exactly what the appellate courts will hereafter
require as prerequisites to the consideration of the merits of a
guestion of law certified pursuant to Tenn. R. Crim. P. 37(b)(2)(i) or
(iv). Regardless of what has appeared in prior petitions, orders,
colloquy in open court or otherwise, thefinal order or judgment from
which the time begins to run to pursue a T.R.A.P. 3 appeal must
contain a statement of the dispositive certified question of law
reserved by defendant for appellate review and the question of law
must be stated so asto clearly identify the scope and the limits of the
legal issuereserved. . . . Also, the order must state that the certified
guestion was expressly reserved as part of apleaagreement, that the
State and the trial judge consented to the reservation and that the
State and the trial judge are of the opinion that the question is
dispositive of the case. Of course, the burden is on defendant to see
that these prerequisites are in the fina order and that the record
brought to the appellate courts contains all of the proceedings below
that bear upon whether the certified question of law isdispositiveand
the merits of the question certified.

Defense counsel was, therefore, put on notice of these requirements not only by the enactment of the
amendment to Rule 37, which became effective prior to the entry of the defendant’ s guilty plea, but
also by the issuance of our supreme court’s Preston opinion in 1988. See Tenn. R. Crim. P. 37,
Advisory Comm’'n Comments (stating that “[t]he amendments to subsections (b)(2)(i) and (iv)
specify the requirements for certified question appeal s mandated by the Tennessee Supreme Court
in State v. Preston, 759 SW.2d 647 (Tenn. 1988)").

We note that this case differsin an important respect from State v. Armstrong, 126 S.W.3d
908, 908-09 (Tenn. 2003), in which our supreme court concluded that atrial court’s supplemental
order stating the certified question of law for appeal, entered after the filing of the final judgment,
met the Preston requirementsfor properly certifying a question of law to the appellate court. Asin
the case at bar, the defendant in Armstrong entered into a negotiated plea agreement with the State
that was conditioned upon hisright to appeal acertified question of law, but thefinal judgment failed
to contain any statement of the certified question or to reference any other document then in
existence that stated the question. 1d. at 909. Two days after thefinal judgment wasfiled, thetrial
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court entered an “Order Allowing Appeal After Guilty Plea on Certified Question of Law,” which
stated that the defendant was expressly reserving aquestion of law with the consent of thetria court
and the State, and that both the court and the State were of the opinion that the issue was dispositive
of thecase. 1d. at 909-10. Theorder additionally contained afull statement of the question reserved
for appedl. 1d. at 909 n.3. There, our supreme court determined that the trial court’ s subsequently
filed order of correction met the Preston requirements for certifying a question of law for appeal
because it was filed before the defendant’s filing of his notice of appeal, while the trial court
maintained jurisdiction over the case. Id. at 912. The Armstrong court explained its reasoning:

Inthe present case, thetrial court filed acorrective order nunc
pro tunc two days after thefinal judgment was entered and before the
defendant'sfiling of anotice of appea. Unlike[Statev.] Pendergrass
[937 S.W.2d 834 (Tenn. 1996)] and [ Statev.] Irwin, [962 S.W.2d 477
(Tenn. 1998)] therefore, theremedial action wastaken whilethetrial
court maintained jurisdiction over the case. Moreover, the corrective
order entered by the trial court complied with all of the Preston
requirements:. it identified the question of law certified for appedl; it
stated that the question had been reserved for appeal following the
defendant’s nolo contendere plea; and it stated that the issue was
dispositive of the case. See Preston, 759 S.\W.2d at 650. Although
thefinal judgment itself did not makereferenceto acertified question
of law, the corrective order wasfiled nunc pro tunc to May 22, 2001,
i.e., thedatethefinal judgmentswereentered whilethetrial court had
jurisdiction in the case to correct omissions or deficiencies in the
record under Rule 36 of the Tennessee Rules of Criminal Procedure.

Id.

Here, by contrast, thetrial court’ supplemental order wasfiled after the defendant had already
filed hisnotice of appeal to thiscourt. Thus, although the defendant’ sfinal judgment referenced an
“amended judgment” to befiledinthefuturethat would contain astatement of the certified question,
thetrial court’ ssubsequently filed“ Supplemental Order” cannot serveasacorrectiveorder torectify
theomissionsand defectsinthedefendant’ sjudgment. Our supreme court hasrepeatedly made clear
that the Preston requirements “for appealing a certified question of law under Rule 37 of the
TennesseeRulesof Criminal Procedure[are] ‘ explicitand unambiguous.”” Id. at 912 (quoting Irwin,
962 S.W.2d at 479; Pendergrass, 937 S.\W.2d at 837). Becausethedefendant’ sjudgment formfailed
to satisfy the Preston conditions, and thetrial court’s* corrective’ supplemental order cametoo | ate,
we must conclude that the defendant has failed to properly certify his question of law to this court.




CONCLUSION

Based on the foregoing, we conclude that the defendant’s question of law is not properly
before this court. Accordingly, we dismiss this case for lack of jurisdiction.

ALAN E. GLENN, JUDGE



